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The D i ffusion of Public Defenders in Virginia : A study in 
Organization Adaption and the Relationships Between Values , 
Dec isionmaking Processes , and Organi zat ional Output 

Abstract 

A dissertation submitted in partial ful f i l lment of the 
requirements for the degree of Doctor of Public 
Administrat ion at Virg inia Commonwea lth Univers ity . 

Cyr i l  Woodvi l  Mi l ler , Jr . ,  

Virginia Commonwea lth University , 1993 

D irector : Mary Clement 

Research into indigent defense issues has shown that the 

growth in the use of public defenders has been accompanied 

by increased bureaucrat ization and has para l l e led the 

expansion of the right to counsel and the " due process 

revolut ion . "  The goa l of th is research is the development 

and test ing of a model of organization adapt ion wh ich 

expla ins for public defender off ices in Virginia the 

evolution of multiple and contradictory organi zationa l 

goals , the means by which they ba lance conf licting va lues 

and goals , and the ef fect of result ing dec isionmaking 

processes on organizat iona l output . The basic research 

question addressed is the relationship between va lues , 

goals , and organizational processes . Due process goa ls 

protect the organizat ions ' ideologica l ly based " core 

technology . "  Product ion goa ls al low organizations to adapt 



to the environment through emphasis on caseloads and 

efficiency . The poss ibi l ity that over time normative goal s  

are ecl ipsed by production goa ls a s  the demands of rising 

case load increase with an increase in the rout ini zat ion of 

dec is ionmaking processes is also exp lored . The results on 

organi z ational output of the contradiction between due 

process and production values and goa ls are examined . Data 

were collected through a survey of public defenders in 

Virginia in 1 9 9 2  ( N=118  with a response rate of 7 3 % ) . 

Case load data were also col lected . Ana lys is of the data 

revea led that due process values and goa ls are particularly 

strong throughout the Virginia system . Product ion va lues 

and goals , while not as strong as due process ones , were 

also important . The oldest off ices showed stronger 

production va lues and goa ls even whi l e  due process va lues 

and goa ls rema ined relat ive ly constant . Higher workload 

pressures were also found in off ices where production va lues 

were strongest . stronger product ion va lues and goa ls were 

assoc iated with more rout ini zed dec is ionmaking in the forms 

of increased pressure to plea barga in and more frequent 

accept ing of rout ine of fers of prosecutors ; there were a lso 

higher case loads and lower rates of increase in several 

measures of costs in off ices with stronger production va lues 

and goals . Higher due process values and goa l s  were 

assoc iated with increased trial rates and longer case 

processing times . 
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CHAPTER 1 

ORGANI ZATIONAL ISSUES IN THE PROVISION OF INDIGENT 
DEFENSE SERVICES BY PUBLIC DEFENDERS 

Introduction 

The establishment of the f irst public defender o f f ice 

in Virginia over twenty years ago was an innovation in the 

de l ivery of indigent defense services in the Commonwealth 

which para l le led simi lar developments in other areas of the 

nation . The dynamics of why and how this innovation was 

adopted can be studied to eluc idate , in genera l ,  the abi l ity 

of state government to respond ef fectively to public needs . 

How the public defender idea has grown and has been adapted 

since its initial establishment can also reveal much about 

how crimina l j ustice organizat ions operate to dea l  with the 

chang ing cha l lenges of society . How government responds to 

public needs and how it dea ls with increas ing complexity and 

uncerta inty over t ime ultimate ly te l l  us how able the 

organizationa l approach of government w i l l  be in dea l i ng 

with future problems , indeed , with problems not yet 

discovered . 

Research into indigent defense issues over the last 

decade has shown that the growth in the use of the public 

defender and the result ing bureaucrat izat ion of indigent 

1 
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defense services have paral l eled the expansion of the r ight 

to counsel and the so ca l led "due process revolution . "  The 

const itutiona l ly protected r ight to effective counsel and 

the right to due process are related within the crimina l 

j ustice process . Soc iety must assure effective counse l  and 

due process protect ion for a l l  those who f ind their way into 

the criminal j ustice process . This has become a fundamenta l 

idea l of American j ustice . On the other hand , ways must be 

found to deal effectively with the problems of cr ime and 

civi l order which threaten the stabil ity of society . Public 

defender organizat ions have been establi shed to assure 

ef fect ive counsel and they have adapted over t ime to the 

demands placed upon them to ass ist in dea l ing with the 

problems of cr ime and civi l order . How governments respond 

to such cha l lenges may depend on the ir underly ing values of 

crimina l process and the ir abi l ity to innovate . An 

examination of the rise of the public defender revea l s  much 

about the under lying va lues regarding the use of the 

crimina l sanction by the state aga inst its citizens , as wel l  

a s  the state ' s  abi l ity to respond organizat iona l ly t o  insure 

the fundamental rights which const itute American pol ity . 

The examinat ion of the spread of the public defender 

approach in Virginia over the last two decades ( see f igures 

1 and 2 )  offers an opportunity to use elements of diffus ion 

research and organizationa l theory to explain organi z at iona l 

innovation in the crimina l justice system , how public 

defender organ izat ions are related to the other components 

of the crimina l justice and j udicial systems , and how their 
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adaption demonstrates the diff iculties organi zat ions face in 

dea l ing with current and future demands . 

FIGURE 1 

GROWTH OF PUBLIC DEFENDER OFFICES IN VIRGINIA 

Number of Offices 
20 ,----------------------------------------------, 

15 ----------------------------------------·.I----� 

10 ----·---·-·-----------·----·-·---·-·----------f------i 

5 .-.----.-----.. ------ .-... --.-----. . -.--.-.. 

1980 
Year 

1984 1988 1992 

cons iderable research has examined publ ic defender 

organ i z ations . I n  a sociological study of one of the 

nation ' s  largest public defender organ i z ations , McIntyre 

identi f ied the struggles of the public defender as an 

organization and of individua ls within the organi z ation to 

def ine roles and to become " legitimate" in the face of what 

she sees as conf l icting value systems and contradictory 

expectat ions of var ious constituents of the lega l system of 

which the public defender is a part and of the society which 

it serves . l  McIntyre ' s  research describes some of the 

lLisa J .  McIntyre , The Public Defender : The Pract ice of 
Law in the Shadows of Repute , ( Chicago : Univers ity of 
Chicago Press , 1 9 8 7 ) . 



FIGURE 2 

VIRGINIA LOCALITIES SERVED BY A PUBLIC DEFENDER 
(AB o f  July 1, 1992) 
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complexities faced by organizations in the " administrative 

state" that characteri zes modern American government , 

namely , the existence of multiple , even conf l ict ing pol icies 

and organi z at iona l goa ls and the need for organi z at ional 

legitimacy . 

McIntyre ' s  research continued the tradition begun by 

Eisenstein and Jacob et a l . , when organization and 

management ana lys is were used to bring a new perspective to 

the study of the cr imina l j ustice system ; and organi z at ion , 

programs , and procedures as emphasi zed in the f ield of 

publ ic administration became important top ics of study . 2  

Given the need to understand the character of the criminal 

j ust ice system and the fact that the components of this so-

ca l led system are intermingled to such a degree that it is 

diff icult to separate out the ef fects of one part from those 

of another , cont inued research is needed to understand the 

dynamics of organizat iona l development within this speci f ic 

pol icy environment . For example , goals des igned to carry 

out particular public defender po l icies usual ly vary and may 

often confl ict . Therefore , research must focus on the 

operat ions , management , and planning functions of an agency . 

It must aggregate responses and behavior of these agencies 

as they del iver services to the public and provide support 

to the criminal j ustice system and to society . 

Whi le policy is not synonymous with the concepts of 

"goa ls and obj ect ives , "  pol icy does reflect certain va lues 

2Joan E .  Jacoby , Basic Issues in Prosecut ion and Public 
Defender Performance , ( U . S .  Department of Justice , 198 2 ) . 



of pol icymakers and society . �POl icy can be viewed as the 

overall  plan of action se lected to meet goa ls and 

obj ectives . I t  is difficult to describe or evaluate the 

operations of a public agency because its goa ls are often 

diff icult to quant i fy ,  and because an off ice may espouse 

severa l  goa ls that may be contradictory. For example , a 

public defender ' s  off ice may have the goa l of providing 

service to a l l  indigent persons accused of crimes in its 

j urisd iction ; it may also have a goal of having each case 

tried on its merits with each defendant having his day in 

court . The f irst goa l minimizes the amount of t ime that 

6 

could be spent per cl ient ; the latter demands that 

sUbstant ial time be spent on behal f  of the cl ient . f 
Pol icy der ived from va lues can be viewed , therefore , as 

the means of speci fying the part icular goa ls and obj ectives 

of an agency as it operates within a larger , del ivery 

service universe . These obj ect ives are operationa l i zed 

through organi z ational and procedural conf igurations 

( structure , programs , and decis ionmaking processes ) that 

vary either by pol icy or by constra ints imposed by the 

outs ide environment . 

Accomplishing goa ls requires a plan for maximiz ing 

agency resources so that there can be relative optimization 

of operational goa ls . A prosecutor , for example , with a 

" trial suff iciency" pol icy attempts to maximi ze the off ice ' s  

use of the adversary trial process ; a " system effic iency" 

prosecutor attempts to dispose of cases in a manner that is 
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least costly in time and resources . 3  This states that 

different values or priorit ies create different 

distributions of resources in an agency . A pol icy approach 

requires looking at the relat ionship between the structure 

of an agency and the individua l character it acquires from a 

particular mixture of pol itics , persona l ity , and local 

community environmenta l factors . 

Examination of Publ ic Defenders in Virginia 

The ma in goa l of th is research is the deve lopment and 

testing of a mode l of organi zation adapt ion which attempts 

to explain for public defender offices in Virginia ( 1 )  the 

evolution of multiple and contradictory organizationa l 

goa ls , ( 2 )  the means by which they ba lance conf l icting 

va lues and goa ls inherent in the de l ivery of public services 

( the right to counsel ) through the deve lopment of rout inized 

deci s ionmaking processes , and ( 3 )  the effect , i f  any , of 

these decis ionmaking processes on the output of the off ices 

( see f igure 3 ) . 

Whi le the focus of the inquiry is primar i ly public 

defender organizations ( offices ) , the mode l operates at both 

the individua l and organi z ation levels . In other words , 

ind ividuals ' va lues and goals , as we l l  as the ir percept ions 

of dec isionmaking processes and other aspects of the 

environment are included in the model in order to measure 

higher leve l or macro character istics of the organi z ation ' s  

deve lopment and operat ions . Exploration of both individua l 

3Jacoby , Public Defender Performance , 3 0 - 3 1 .  
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FIGURE 3 

THE PUBLIC DEFENDER DIFFUSION MODEL 
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and organizat iona l leve ls is important i f  the research is to 

ref lect concern for the process by which micro- level 

individual behaviors combine to produce macro- leve l 

organi z ational effects . I t  is important to note that this 

research does not examine the dynamics of how individual 

behavior af fects organi z at iona l structure and processes . 

The public defender di ffusion model ,  whi le it is presented 

as operating at both the individual and off ice ( or 

organi z at iona l )  levels , makes the trans ition from individua l 

to organizational level only through the aggregation of 

survey data in order to discover var iation between public 

defender off ices . 

The public defender di ffusion model developed and 

tested is shaped by the complexity of the pol icy process 

which led to the establ ishment of publ ic defenders as 

organiz ations in Virginia ( see f igure 4 ) . This complexity 

arose from the multiple po l icy goals and values which 

policymakers and other actors in the policymaking process 

brought to the arena . These goa ls and va lues def ined what 

in diffus ion research are known as diffus ion var iables and 

which can be class if ied as needs , communication , innovation , 

and environmental in nature . The dec is ion to adopt a 

specific program or idea is a function of these variables 

and is apart from the adapt ion process which begins a fter 

the decis ion to adopt has been made and efforts at 

implementation commence and proceed . In the case of public 

defender off ices in Virginia , the adopt ion of the public 

defender approach was inf luenced by the need to 



10 

FIGURE 4 

ELEMENTS OF THE PUBLIC DEFENDER'S ENVIRONMENT 
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1 1  

operationa l i z e  due process va lues and va lues of economy and 

efficiency in the uti l ization of state resources . A basic 

assumption examined in this research is that once a public 

defender off ice is established , it begins to adj ust to the 

demands of its environment . Adoption goals evolve to become 

adapt ion goals and separate into two basic categor ies : 

normat ive and operationa l . 

The normative goa ls serve to establ ish , ma intain , 

enhance , and protect the ideologically based " core 

technology" of the organization ( defense ) , to constitute one 

of the "myths " which hold the organization together ( "the 

myth of competency " ) , and to establ ish for the organi z at ion 

and its members the needed legitimacy within the American 

lega l tradition and criminal j ustice system . In public 

defender organizat ions , normative goals def ine the " due 

process " va lues which root the organizat ion in its lega l 

environment . 

The operational goals explain how the organi z at ion 

adapts to become institut iona lized or administered . They 

a lso define the routinization of dec is ionmaking processes 

and the development of too ls and techniques for deal ing with 

elements of the external environment , thereby establishing 

and ma inta ining the legitimacy needed for the pub l ic 

defender organization with other components of government 

such as other cr imina l j ustice and j udicial system entities , 

as wel l  as with the society as a whole , usua l ly cal led " the 

public . "  These operationa l goa ls explain the emphas is on 

case loads which requires the organiz ation to produce output 



efficiently .  They a lso affect the legit imacy o f  other 

components of the crimina l j ustice and j udicial systems . 

1 2  

The decis ion to adopt the public defender approach in 

Virginia was based on a l imited number of policy goa l s , 

mainly to contain costs of indigent defense whi le meeting 

the constitut iona l mandate for right to counsel and to 

improve the qua l ity of defense services generally .  These 

and other related goa ls were shared by many groups within 

the lega l , crimina l j ustice , j Udicia l , and other 

governmenta l systems , though the Governor and Virginia state 

Bar appeared to be the dominant catalysts for getting these 

goa ls onto the policy agenda in terms of a po licy proposa l . 

Past efforts to determine whether the public defender system 

has achieved these adoption goa ls present contradictory and 

confus ing results . There is st i l l  no consensus or 

scient i f ical ly rel iable evidence that publ ic defender 

systems offer better qua l ity of defense or are more cost 

effective when , as in the Virginia case , workload or other 

measures of output are cons idered or when the whol ly 

inadequate court appointed attorney fee schedules are used 

correctly in evaluat ions . Yet the public defender system 

has cont inued to grow and the potential expans ion of the 

system statewide cont inues to be a pol icy opt ion in response 

to the " crisis in indigent defense " in the state . 

Established public defender offices a lso continue to face 

increas ing demands as caseloads increase and as the system ' s  

centra l administrative off ice strives to deve lop standard 

operating pol icies and procedures pursuant to ongoing 



13  

eva luat ions . 

The publ ic defender di ffusion model predicts that 

adopt ion goa ls over time become adaption goa ls , normative 

and operat ional .  Furthermore , as t ime passes and even 

though normative goals rema in important to admin istrators , 

individual public defenders and others , they are ecl ipsed by 

operationa l goals as the demands of institutiona l i z at ion 

lead to the rationa l i zat ion of decisionmaking processes in 

order to produce concluded cases . This leads to a 

fundamental contradiction between and the need to ba lance 

the demands of va lues of due process and values of 

product ion with which the organi zat ion must dea l  and to a 

change in the nature of the organizat ion ' s  output . 

This phenomenon might at f irst be described as an 

example of goa l  displacement where original organizat iona l 

goa ls give way to procedures or rules which become 

themselves " substitute " goa ls of the organi z at ion . The 

theory of goal displacement may explain much of what occurs 

in public defender organizations . It is l imited , however , 

in explaining ( 1 ) the deve lopment of goa ls as a function of 

values , ( 2 )  the ef fect of the contradiction in origina l 

goa ls of the public defender approach on organizat iona l 

structure and output , and ( 3 )  the appearance that there is a 

ba lanc ing of confl icting goa ls rather than an actua l 

d isplacement of goals . Furthermore , goa l displacement 

theory sees individua ls ' motives (goa ls)  as a pr imary source 

of the change in organi z ationa l goa ls , whi le in the public 

defender sett ing , individua ls ' goals seem themse lves to be 
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in conf l ict--not driving a displacement of goals as much as 

they are serving to ensure both persona l and organizational 

legitimacy in a complex environment of conf l ict ing 

organi z at iona l goals . 

The diffusion mode l helps explain the comp lexity of 

goa l confl ict and the results of such conf l ict which are 

ident i f ied by examining the lega l and social environments of 

public defender organizat ions : problems of measuring goa l 

attainment , individua l publ ic defender concerns of 

profess ional legitimacy , and soc iety ' s  and defendants lack 

of esteem for public defenders and publ ic defender 

organizations . The research a im here is to explore the 

diffus ion of the public defender approach as a maj or method 

for providing indigent defense services in Virginia--to 

explore the process by which public defender off ices as 

public organizations are established , grow , and adapt in 

the ir respect ive environments in response to confl ict ing 

va lues and goa ls inherent in providing public defense 

services . 

� As f igure 1 showed , the number of public defender 

off ices in Virginia experienced a dramatic upswing beginn ing 

in 1 9 8 5 . This may be due to the considerable increases in 

crimina l cases evidenced in official courts ' data and to the 

heightened concern on the part of leg is lators for ris ing 

costs of providing indigent defense services . No attempt to 

explain empirica l ly the patterns of growth in public 

defender off ices is attempted in this research . A review of 

the historica l record , however , will reveal reasons why 



continued expansion of the public defender system has 

remained a policy opt ion . 

Overview of Major Research Tasks 

1 5  

The development and testing of the pub l ic defender 

diffus ion mode l requires the complet ion of severa l  research 

tasks . These tasks are to ( 1 )  describe the public defender 

environment , ( 2 )  deve lop the public defender model based on 

observations about this environment and ground it in 

organization theory , ( 3 )  generate and test severa l basic 

hypotheses about important l inks in the model , ( 4 )  extend 

the exploratory research into the complexities of the 

mode l ' s  operat ions through an examination of other 

relat ionships ( some possibly causal in nature ) between model 

elements , and ( 5 )  present and review the f indings of the 

research exploring the implications of the findings to 

public defender organizations and to public organ izat ions in 

genera l .  

The f irst of these tasks , understanding the public 

defender ' s  environment , requires the review of ( 1 )  the 

deve lopment and nature of the right to counsel , which is a 

fundamenta l va lue underly ing the crimina l j ustice process 

and the meaning of j ustice in the Amer ican context ; ( 2 )  the 

nature of the criminal justice process of which the public 

defense function is a part ; ( 3 )  a discussion of public 

defender organizations and the ir place in the crimina l 

j ustice system , and ( 4 )  an eva luat ion of the public defender 

approach across the country , but particularly in Virginia . 
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Chapter 2 presents a review of the academic and histor ica l 

papers about these elements which leads to a graphica l  

representation o f  the public defender ' s  environment ( see 

f igure 4 ) . This representation , in turn , serves as a maj or 

bui ld ing block in the construction of the pub l ic defender 

diffusion model as it presents the importance of goals , 

values , decisionmaking processes , organi z at ion structure ,  

and concerns for legitimacy in describing public defender 

organi z at ional processes . 

with a sound understanding of the public defender ' s  

environment , the next step is the examination of the 

dynamics of the adoption and adapt ion processes , as we l l  as 

the problems of public defender organiz ations in carrying 

out their service del ivery funct ion . Chapter 3 discusses 

the development of the di ffusion model and the generation of 

basic hypotheses which character ize its operat ion along with 

a review , eva luation , and synthesis of research in 

organizational theory as it re lates to organizat iona l goa l s ,  

decisionmaking processes , and structure . 

As part of the historical review of the Virginia public 

defender exper ience , the adoption process is described in 

terms of diffusion var iables . Together , the dynamics of the 

adoption process constitute the f irst element of the public 

defender diffusion model ( see f igure 3 ) . Rogers explains 

diffus ion variables in terms of needs variables and 

innovation var iables . The public defender system in 

Virginia was adopted in response to spec ific needs and the 

l imited initial pi lot program seemed the best response as 



measured by these innovation variables . The adoption 

process was characteri zed from the beginning by the policy 

goals of ensuring due process and doing it as efficiently 

and economical ly as possible . I n  terms of the diffus ion 

model ,  public defenders were given the task of 

operational i z ing these adoption goals which were based on 

values of due process and production . 

The study of the public defender environment a lso 

17 

identi f ies various goa l s ,  va lues , and concepts which makeup 

the other elements of the diffusion mode l . A review of the 

work of Packer4 , and Benj amin and Pede liski5 leads to the 

dist inction between normative and operational goals in the 

mode l .  Packer ident i f ied two va lue systems which compete 

with one another in the operation of the criminal process , 

due process and crime contro l .  The due process system 

stresses the formal structure of law--an adj udicat ive , 

adversaria l , and j udicial process based set of va lues . 

operation of this system leads to specific and measurable 

outputs such as fewer pretrial detent ions . The crime 

control system stresses repress ion of crimina l conduct 

through ma inly efficient administrative or bureaucratic 

procedures .  Operation of this system leads to more pretrial 

detentions , for example , than would be expected under the 

4Herbert L .  Packer , " Two Models of the Criminal 
Process , "  Univers ity of Pennsylvania Law Review 4 (November 
1 9 6 8 ) . 

5Roger W .  Benj amin and Theodore B .  Pedelisk i , " The 
Minnesota Public Defender System and the Crimina l Law 
Process : A Comparative Study at the Judicial District 
Leve l , "  Law and Society 4 (November 1 9 6 9 ) . 
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due process system . The dif ferences in the goa ls of these 

two systems , in the values upon which these goals are based , 

and in the results of the operation of the two approaches 

lead to the concept in the public defender diffusion model 

of the need by public defenders to balance both systems in 

order ultimately to establish and maintain legitimacy in the 

social and lega l environments . 

The need to ba lance dif fering goals and values leads to 

cons ideration of how individual and organi z ational goals are 

related , develop , and change over time in response to 

changing demands and s ituat ions . As wi l l  be discussed in 

chapter 3 ,  previous research demonstrates the idea that 

public defenders and their organiz ations have goa ls that 

change over time to l imit individual behavior and result in 

the bureaucrati z ation of defense services with the 

routinizat ion of case process ing ( decisionmaking ) rules and 

the accompanying redef inition of " adequate " defense as what 

is possible with l imited time and other resources , that is , 

the diminut ion of due process values under pressure . �Eckart 

and stover ' s  work repeats a basic theme of Packer ' s--public 

defenders are faced with due process and production va lues 

and goa ls . 6  They survive by the routinization of 

decisionmaking activities , the adoption of " ru les of thumb" 

in processing cases , and other techniques . 

Packer examines output var iables of criminal j ustice 

6Robert V .  stover and Dennis R .  Eckart , "A Systematic 
Comparison of Public Defenders and Private Attorneys , "  
American Journal of Criminal Law 3 ( 19 7 5 ) , 2 6 5- 2 9 9 . 



programs in his operat iona l i zat ion of the due process and 

crime control value systems or paradigms of criminal 

process .  Benj amin and Pedeliski extend this idea and 

conclude that several activity patterns or output measures 

may be examined to test the value orientation of defense 

counsel .  The incorporation o f  these measures into the 
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public defender di ffusion model a l lows the cons ideration of 

organi zational output as a relat ionship of measured va lues 

and organi z at ional decisionmaking processes and structure . 

Oaks and Lehman7 describe the crimina l j ustice system 

in terms of an input-output mode l and discuss the importance 

of factors which affect the legitimacy or the basic support 

for and acceptance of each of the system ' s  components .  

Their research leads to the incorporation of the concept of 

leg it imacy in the public defender diffusion model in order 

to cons ider impacts of the publ ic defender ' s  act ivities on 

other organizat ions and ultimately on society . McIntyre 

identi f ies conf l icting definitions of legitimacy faced by 

public defenders stemming from their roles to enhance and 

mainta in the legit imacy of the loca l crimina l j ustice and 

j Udicial systems while at the same time providing effective 

defense counsel to cl ients . To the degree that these 

systems def ine their own legitimacy in terms of economy and 

eff ic iency , publ ic defenders must ba lance the need to 

process and conc lude cases with the need to use procedura l 

7Da l l in H .  Oaks and Warren Lehman , A Crimina l Just ice 
System and the Indigent : A Study of Ch icaoo and Cook 
County , " ( Chicago : Univers ity of Chicago Press , 1 9 68 ) . 
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due process rules i n  beha l f  o f  their clients . 

The work of Oaks and Lehman , Packer , McIntyre , and 

others , together describes the confl icting goals and value 

systems present in the public defender ' s  environment as wel l  

a s  the diff iculty public defenders and their organi zat ions 

face in establ ishing and maintaining legitimacy in the 

American context . It is the nature of the 

operationa l i z at ion of goa ls and va lues through purposeful , 

organi z ed activity that results in the provis ion of defense 

services that leads ultimate ly to legit imacy or lack of it 

for public defenders and the ir organi zations . 

Organizational structures and the dec is ionmaking processes 

developed and used to achieve value based goa ls therefore 

become important components of the publ ic defender diffus ion 

mode l . 

Generation of Basic Hypotheses 

Chapter 3 describes each element of the diffusion mode l 

in deta i l  and deve lops fundamenta l hypotheses at both the 

individua l public defender and public defender off ice levels 

regarding relat ionships between selected model elements and 

between exogenous var iables ( such as environmenta l 

characterist ics ) and mode l elements . These hypotheses are 

based on results of previous research into issues of 

indigent defense and publ ic defenders presented in chapter 2 

and elements of organizationa l theory also di scussed in 

chapter 3 .  They of fer a " f irst test" of the diffus ion 

model : an opportunity to assess in a genera l and immed iate 
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way the abil ity of the model to explain severa l perceived 

processes and relationships us ing a few bas ic variables , 

thereby enhancing the val idity of the elements of the model 

a s  we l l  as the relationships between them : the environment 

and va lues a ffect pol icies which affect goal s  which , in 

turn , af fect organi z at iona l structure and decis ionmaking 

processes which a ffect organizational output which affects 

organi z at iona l legitimacy or 

Va lues .... 
Goa ls .... 

structure .... 
Dec is ionmaking Process .... 

Output .... 
Legit imacy 

where "" is read " affect ( s ) . "  

Thi s  l inear representat ion of the model i s  s imi lar to 

Jacoby ' s  graphical representation of the relationship 

between the externa l environment within which spec i f ic 

pol icy is shaped and the imp lementing components of pol icy , 

the organi zation , programs , procedures and dec is ions ( see 

figure 5 ) . This makes easier the tasks of variable 

ident i f ication , measurement and hypothesis test ing , as we l l  

as serve as a foundation for the eventual examination of 

other possible relat ionships ( including causal ones)  at work 

in the model itself . Hypotheses regarding the model ' s  

operations are primari ly concerned with the relationships 

between elements within the model such as organizat iona l 

dec isionmaking processes and output . They attempt to offer 

summary explanations for the complexities of the public 
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FI GURE 5 

POLICY IN RELATION TO THE ENVIRONMENT AND ITS PARTS 

Environment 
shapes 

Policy 
transmitted by 

Organization 
operat ional ized 

Programs 
made mani fest by 

Dec isions 
producing 

Outcomes 

Source : Jacoby, Pub lic Defender Performance , 8 .  

defender environment and how that environment a ffects the 

provis ion of an important public service . An hypothesis is 

also offered for test ing the not ion that goal s  change over 

t ime and in response to environmental factors . The 

hypotheses to be tested are not meant as a complete set of 

all  poss ible relationships between model elements . They are 

guiding or prel iminary ideas about how the model operates . 

The exp loratory nature of the proposed research should lead 

to the identif ication of signif icant relationships between 

variables not cons idered a pr iori . 

Review of the Research Des ign 

In order to accompl ish the purposes of the research , 

primary data were col lected through a survey of a l l  publ ic 

defenders and the ir sta ff throughout Virginia conducted 

dur ing the f irst ha lf of 1 9 9 2 . In addition to gathering 
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descriptive data about publ ic defenders and the operation of 

the off ices across the state , the survey was constructed to 

measure att itudes toward various aspects of the crimina l 

j ustice system and the processes by which the system works 

to provide defense services . These questions were based on 

a review of the l iterature concerning indigent defense 

issues and the need to measure what attorneys practicing as 

indigent defenders think about their j obs , organizations , 

cl ients , and about issues such as plea barga ining . More 

deta i l s  on the survey instrument are discussed later in 

chapter 3 .  

In addition to survey data , data were collected from 

the Public Defender Commiss ion and the Supreme Court of 

Virginia on the caseloads and workloads associated with 

indigent defense activities in the state . These data 

a l lowed the test ing of the public defender diffusion model ' s  

hypothesis , and the exploration of other relationships 

between elements of the public defender ' s  organi z at ion and 

environment. 

with this introduction to the research complete , and as 

discussed above , the next task is to review the public 

defender ' s  environment so that the construction of the model 

rests upon a sound understanding of the complexities faced 

by government in providing indigent defense services to 

society. 



CHAPTER 2 

THE LEGAL AND SOCIAL ENVIRONMENTS OF 
PUBLIC DEFENDER ORGANI ZATIONS 

Criminal Justice and the Right to Counse l  

One of the most basic const itutiona l principles 

underlying the American criminal j ustice system is that 

everyone accused of a cr ime is ent itled to have counse l  

represent him a t  trial and o n  appea l ,  and that if the 

accused cannot af ford to reta in counsel the state w i l l  

appoint and pay for that counse l .  This "r ight to counsel"  

is embodied in the S ixth Amendment to the united states 

Const itut ion , which provides that " [ i ] n  a l l  crimina l 

prosecutions , the accused sha l l  enj oy the right . 

have the ass istance of counsel for his defense . " l 

Development of the Right to Counsel 

to 

At the time of the Amer ican revo lution , persons accused 

of ser ious cr imes in England had no right to counse l  except 

in treason cases . Defense lawyers were welcomed only in 

misdemeanor cases in Engl ish courts ;  they were even less 

welcome in Amer ica ' s  colonial courts . However , as t ime 

passed and as the new Amer ican social order took hold , there 

IConst itut ion , amendment VI . 

24 
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arose the need for making binding commitments and acquir ing 

r ights . As social diversity increased , lawyers were needed 

to help def ine a common ground and to help def ine rights and 

obl igations of an increas ingly diverse society . 2  

The f irst e ight amendments t o  the constitut ion were 

intended to protect individual citizens from federa l power , 

not state or local governmental power . Although the s ixth 

Amendment to the constitut ion ( 17 9 1 )  did provide for 

ass istance of defense counsel in federal courts , the same 

r ights for crimina l defendants in most state courts would 

not be articulated for years . The Fourteenth Amendment ' s  

due process clause took on increas ing importance a fter its 

passage in 1 8 6 8 , an importance which may have culminated in 

the so-cal led due process revolut ion of the 1 9 6 0 s and 1 9 7 0s 

when the u.s. Supreme Court came to def ine due process in 

procedura l terms , that is , to def ine it n ot as " j ustice , " 

but rather as what is necessary to do in order to achieve 

j ustice . The right to counsel became the right to 

procedura l due process or to a fair trial process in which 

the accused is guaranteed the rights to notice of charges 

and proceedings and to a hear ing and an opportunity to 

conduct a defense bef ore an impart ial tribuna l in an 

atmosphere of fa irness . 3  

I n  19 3 2 , the u.s. Supreme Court found that the fai lure 

of a state trial court to make an ef fective appointment of 

2McI ntyre , The Publ ic Defender , 1 6 .  

3 Ibid . , 18 . 



counsel was a denial of due process within the meaning of 

the Fourteenth Amendment . The due process revolution may 

have begun with the � decision in 1 9 6 1  when the Court 
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ruled that Fourth Amendment protection aga inst unreasonable 

searches and sei zures applied to state crimina l cases . This 

case was only the beginning in a series of cases that would 

f irmly establish under the guarantees of the Fourteenth 

Amendment the sixth Amendment right to counsel in state 

trial courts . 

� I n  1 9 6 3 , in the landmark cases of Gideon v .  

Wa inwr ight , 4 the united states Supreme Court tool the f irst 

maj or step towards plac ing the indigent defendant on an 

equal footing with those able to hire counsel by requiring 

that states provide indigents with the assistance of counsel 

in serious crimina l prosecutions . Between the 1 9 6 3  rul ing 

and 1 9 7 3 , the proportion of defendants represented by 

government-provided lawyers increased from a negl igible 

share of the tota l case load to 6 5  percent of a l l  felony 

defendants . 5 

I n  the long march of dec is ions that followed Gideon , 

states have been required to provide counsel for ind igent 

defendants virtua l ly from the time of arrest to the ir 

release . In 1 9 7 2 , the pr inciple was establ ished by the 

4Gideon v .  Wa inwright , ( 3 7 2  U . S .  3 3 5 ) , 1 9 6 3 . 

5Robert Hermann , Er ic Single , and John Boston , Counsel 
for the Poor : Criminal Defense in America ( Lexington , Mass . : 
D . C .  Heath and Company , 197 7 ) , 1 .  
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united states Supreme Court i n  Argers inger v .  Hamlin6 that 

no person can be deprived of his liberty as a result of any 

criminal prosecut ion without being afforded the right to the 

representation of counsel .  The Argersinger decis ion , in 

fact , placed the right to counsel in state courts upon the 

foundation of the s ixth Amendment . 7  Protection of the sixth 

amendment guarantee of counsel has a lso been appl ied to 

j uveni le del inquency proceedings ( In re Gau lts) , to appeals 

( Douglas v .  Cal iforn ia9 and Ross v .  Moffit1o ) ,  and to other 

s ituations as we l l  ( United states v. Wadell and Coleman v .  

Alabama12 ) .  Thus the right to counsel has undergone an 

enormous expans ion necess itat ing the provis ion of counsel 

for near ly one-ha l f  of all persons accused of a crime each 

year in the united states . Th is expansion is d iscussed by 

Krantz et a l . , who state that the S ixth Amendment as it 

relates to the requirement for the appointment of counsel 

proclaims : ( 1 ) that defendants in all criminal prosecuti ons 

require the assistance of counsel , and ( 2 )  a l l  actions where 

the state is the compla inant , not fall ing within the ambit 

6Argersinger v .  Hamlin , 4 0 7  U . S .  2 5  ( 1 9 7 3 ) . 

7 Sheldon Krantz et al . , Right to Counsel in Criminal 
Cases : The Mandate of Argersinger v. Haml in , ( Cambridge , 
Mass . : Ba l l inger Publishing Company , 197 9 ) , 1 2 0 .  

SIn re Gua lt , 3 8 7  U . S .  1 ( 19 6 7 ) . 

9Pouglas v .  Cal ifornia , 3 7 2  U . S .  3 5 3  ( 1 9 6 3 ) . 

lORoss v. Mof f it , 4 17 U . S .  6 0 0  ( 19 74 ) . 

llUnited States v .  Wade , 3 8 8  U . S .  2 1 8 ( 1 9 6 7 ) . 

12Coleman v .  Alabama , 3 9 9  U . S .  1 ( 1 9 7 0 ) . 
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of the s ixth Amendment , are civil actions , and the quest ion 

of whether counsel will  be appointed in these cases depends 

on an analys is of due process issues . 13 I n  principle , at 

least , the s ixth Amendment right to counsel is appl icable to 

state court proceedings through the Fourteenth Amendment due 

process clause . 

The court has held that the right to counsel exists at 

several " cr itica l "  points dur ing the crimina l prosecution 

process : at the prel iminary hearing , at indictment , at 

arra ignment , etc . Through the many cases deal ing with 

crimina l process , the right to counsel has been def ined and 

redef ined in a l l  stages of pretr ial and tria l . According to 

Greenhalgh , there are sti l l  three areas left for even 

further extens ion of the right : postconviction appea ls of 

capital cases , 1 4 counsel in the grand j ury room , and 

forfeiture of attorney ' s  fees . 1 5 In the future , then , the 

u . s .  Supreme Court may expand even further the present 

boundaries of the sixth Amendment right to counsel . 16 It 

appears more l ikely that all  " critica l "  stages have been 

ident i f ied and def ined as such and that the right to counsel 

has reached its max imum extent . 

1 3Krantz et al . , Right to Counse l ,  1 2 7 . 

14Michael A .  Mello di scusses this question in " I s  There 
a Federa l  Const itutiona l Right to Counsel in Capital Post­
Conviction Proceedings? " The Journa l of  Criminal Law and 
Criminology 7 9  no . 4 ( 19 8 8 ) , 1 0 6 5 - 1 104 . 

15Wi l l iam W .  Greenha lgh , "The Ass istance of Counsel 
Clause in the Year 2 0 0 0 , "  Crimina l Law Bu lletin , 2 5  no . 1 
( 19 8 9 ) , 9 1 .  

1 6Ibid . , 1 0 6 . 



The Right to the Effect ive Assistance of Counsel 

The r ight to counsel has evolved in both doctrine and 

scope . 17 H istory shows that doctr ine has moved from the 

Fourteenth Amendment ' s  requirement of due process to the 
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s ixth Amendment ' s  requirement o f  assistance o f  counse l .  The 

scope of the r ight to counsel has involved the extens ion of 

the c lass of defendants for whom public counsel is  required 

to the present-day standard of all  f inanc i a l ly e l igible 

defendants who are charged with an offense for which there 

is the possibi l ity of puni shment of imprisonment . 

I n  Powe l l  v .  Alabama , the Supreme Court introduced the 

concept of effect iveness of counsel in procedura l  terms when 

it stated that " the necess ity of counsel was so vital and 

imperative that the fai lure to make an effect ive appointment 

of counse l was . . a denial of due process . " 18 I n  

subsequent cases , the Supreme Court began t o  u s e  the term in 

a sUbstant ive context beg inn ing the deve lopment of the 

doctrine that the r ight to counsel was not j ust a procedural 

forma l ity but rather a substant ive r ight and that such 

counsel had to meet some test of " effect ive aid and 

assistance . " 1 9  

Lacking clear def inition o f  the sUbstant ive r ight t o  

counsel by the Supreme Court and the pauc ity of measurable 

17A thorough review of the development of the r ight to 
counsel can be found in Krantz et al . , Right to Counse l from 
which thi s  summary is adapted . 

18Powe l l  v .  Alabama 2 8 7  U . S .  4 5  ( 1 9 3 2 )  

1 9Krantz et al . , Right to Counsel , 167 . 
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standards for effectiveness ,  the federal and state courts , 

various levels of governments charged with providing defense 

services , as wel l  as professional groups such as the Bar , 

have struggled to develop principles of ef fective counsel .  

Briefly these can be stated : Counsel should be appointed 

promptly . Counsel should have a reasonable opportunity to 

prepare his defense . Counsel must confer with the accused 

without delay and often . Counsel must conduct 

investigations , factual and lega l , as needed . Counsel must 

have suf f icient time for reflection and preparat ion for 

tria l . In effect , counsel has the responsibil ity to ( 1 )  

counsel with and advise the defendant , ( 2 )  prepare the case 

factua l ly and legally , ( 3 )  protect the lega l r ights of the 

defendant , and ( 4 )  represent the defendant ' s  interests in 

dispos it iona l alternatives . "Perhaps the absence of 

deta i led cr iter ia governing ef fect iveness of counse l can be 

explained by the tradit iona l "volunteer " origins of public 

defense . Perhaps courts sti l l  confuse public service with 

charity . ,, 20 

D iscussion of the effectiveness of counsel is important 

here because its def init ion and measurement rema ins one of 

the problems in indigent defense research and because ,  g iven 

a measure of effect iveness , the concept can be useful in 

analyz ing the abil ity of the public defender and other 

approaches to meet the needs of ind igent defense . 

20Authur B .  LaFrance , " Criminal Defense Systems for the 
Poor , " Notre Dame Lawyer 5 0  ( 19 74 ) : 4 4 . 



Mechanisms for Assuring the Right to Counsel and 
Delivery of Defense Services 

A multitude of diverse systems for providing 

3 1  

counsel has sprung up across the country as states and local 

communities have searched for solut ions to the problem of 

complying with the mandates of the united states Supreme 

Court . Although defense systems vary great ly throughout the 

country , a report released by the American Bar 

Association2 1 , suggests that they can be broadly categori z ed 

into three principle del ivery systems : ( 1 )  public defender 

systems , where the defender programs af fords the vast 

maj ority of indigent representat ion ; typica l ly ,  private 

attorneys are ass igned to represent only a sma l l  percentage 

of the cases , pr imar i ly where the defender has a conflict of 

interest in representing all  co-defendants ; ( 2 )  ass igned or 

appointed counsel systems , where members of the private bar 

are appointed by j udges to represent a l l  indigent 

defendants ; and ( 3 )  mixed systems , where both public 

defenders and ass igned counsel represents a sUbstantial 

number of indigent defendants . 

The changes in the crimina l process mandated by 

the Supreme Court requ ired the elaboration of the role of 

the defense attorney . The ir role became j ust i f ied by the 

idea that protecting the rights of the innocent is j ust as 

important as punishing the gui lty . Tradit iona l ly ,  the 

defense of the indigent had been provided by members of 

2 1American Bar Assoc iation , An Introduct ion to I ndigent 
Defense Systems ( 19 8 6 ) : 3 - 1 3 . 
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loca l bars on a pro bono bas is . Pro bono work was seen as a 

civic duty on the part of attorneys aris ing from the 

" profess ion ' s  tradition of service before gain and from the 

lawyer ' s  essential and monopol istic position in the j ustice 

system . ,, 22 The ass igned counsel system was very often j udged 

inef fective and inadequate , espec ially in large urban areas . 

Public defender systems are usua l ly recommended as a 

solution to the problems of these ass igned counsel programs . 

Criminal Process and Public Defense 

The r ight to ef fective counsel cannot be separated from 

the criminal j ustice system and the values upon which that 

system operates . The shape of the criminal j ustice process 

affects the use of the criminal sanct ion and the approach 

government takes to assure j ustice . Herbert Packer argued 

that important trends in the development of the crimina l 

process were underway over two decades ago . As the Supreme 

Court of the un ited states began to add to the prescr ipt ions 

of law which govern the operation of the crimina l process , 

it became obvious that adequate lega l representat ion for 

those who could not afford to reta in an attorney of the ir 

own choos ing was who l ly inadequate . In effect , the criminal 

process was found wanting . Packer argued for an examination 

of the va lues underlying the crimina l process and criminal 

law in order to appraise its abil ity to dea l with the 

problems , or " substant ive miss ions , "  faced by society . He 

22 Bar low F .  Christensen , "The Lawyer ' s  Pro Bono 
Respons ibi l ity , " American Bar Foundation Research Journa l 
No . 4  ( 19 8 1 ) : 1 .  



identi f ied two value systems or mode ls which compete with 

one another in the operation the criminal process ,  the due 

process model and the cr ime contro l model . 23 

3 3  

According to Packer , both models o f  the crimina l 

process share some common assumptions or values . Among 

these is , f irst , the belief that the function of defining 

conduct which should be treated as crimina l is separate from 

and precedes the process of identi fying and dea l ing with 

persons as criminals . Second , there are l imits to the 

powers of the state to invest igate and apprehend citizens 

suspected of criminal act ivity . Th ird , the accused is not 

j ust an obj ect to be acted upon , but a ent ity in the process 

who may force the system to demonstrate to a j udge or j ury 

that he is gui lty of charges aga inst him . 2 4 

The usefulness of Packer ' s  mode ls is found in the 

delineation of their dif ferences . The cr ime control model 

is based on a belief that repression of crimina l conduct is 

the most important goa l of the crimina l process ;  therefore , 

the criminal process is a maj or pos itive guarantor of social 

freedom which must operate efficiently to obtain appropr iate 

dispos itions of persons who have been convicted of crime . 

Efficiency becomes , under this model , the system ' s  abil ity 

to " apprehend , try , convict , and dispose of a high 

proportion of criminal offenders whose offenses become 

23Packer , "Two Models of the Criminal Process , "  6 - 1 0 .  

24 Ibid . , 7-9 . 



known . ,, 2 5  since the cr ime contro l paradigm assumes that 

deterrence is most important , it a lso stresses successful 

prosecution of cases and focuses on factual gui lt , the 

3 4  

" presumption o f  gui lt qual i f ied by ca lculus o f  the 

probabil ities of gui l t . ,, 26  The val idating authority of the 

crime contro l model is legislative (or admin istrative) 

because it emphasizes the existence and exercise of off icial 

power throughout the cr imina l process .  21 

The successful operation of the crime control model of 

criminal process would produce a high rate of apprehension 

and conviction , greater speed in case process ing , earlier 

determination of probable gu i lt or innocence through more 

administrative and informa l means , and a greater number of 

gui lty p leas . These resu lts are based , in summary , on two 

essential elements : ( 1 )  an administrat ive fact f inding 

process leading to exoneration , or ( 2 )  the entry of a plea 

of gui lty . 28 It is clear that the goa ls of the cr ime 

control model are felt to be possible if operationa l i z ed by 

obj ectives of efficient product ion . These obj ect ives appear 

to be best achieved in a highly contro l led , rational setting 

where decisionmaking processes are highly rout ini zed and 

administrat ive or bureaucrat ic procedures are used . The 

degree to which public defender organ izations ref lect these 

2 5 Ibid . , 1 0 .  

26Benj amin Pedel iski , "The Minnesota Pub l ic Defender 
System , "  2 8 5 . 

21 Packer , "Two Mode ls of the Crimina l Process , "  2 2 . 

28 Ibid . , 1 3 . 
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character istics should indicate something o f  their basic 

goals or values of crimina l process as wel l  as enhance their 

abi l ity to dea l with quest ions of economy in providing a 

public service . 

The due process mode l stresses the forma l structure of 

law as it insists on formal , highly visibl e ,  adj udicat ive , 

and adversar ial fact finding processes . Here , the 

possibil ity of error is everywhere to be expected and 

everywhere to be prevented and el iminated . There i s  l ittle 

demand for immediacy of dispos ition , eff iciency , or 

rel iab i l ity when the demands of due process are threatened . 

In the due process model , the pr imacy of the individua l and 

the concept of l imitation of official power are paramount . 29 

Therefore , the mode l ' s  val idating authority is bas ica l ly 

j udic ial and requires an appeal to the law of the 

constitution . 3D Th is establ ishes the normative foundation 

for public defense in terms of the Amer ican lega l tradit ion 

and the history of the right to counse l .  It a lso a l lows 

public defender organi zat ions to argue their goa ls as 

ent irely legitimate and the ir contr ibut ion to society as 

pos it ive , necessary and proper since they increase the 

legitimacy of the crimina l j ustice and j udicial systems . 

'¥ One wou ld expect fewer pretr ial detent ions under the 

due process mode l s ince such detention is seen as a 

violat ion of the presumpt ion of innocence and overly 

29Ibid . , 1 6 - 1 8 . 

3DIbid . , 2 2 . 
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restrict ive o f  the accused ' s  abil ity to prepare a defence . 31 

Greater use of hearings and procedures to scrutiniz e ,  test , 

and cha l lenge the activities of pol ice and prosecutors 

should also be expected . More of the accused should 

init ially plead not gui lty and a greater percentage of their 

cases should be taken to tr ial under the due process 

paradigm than under crime the control model . 32 The 

identi f ication of these output measures and those mentioned 

for the crime control model imply the abi l ity to identify 

va lues under lying the operation of ind igent defense service 

organizat ions by the measurement of speci f ic variables . In 

other words , organ izationa l output shou ld be a function of 

organizationa l values , an idea which will be cons idered 

later . 

The role of counsel becomes central in both models of 

cr iminal process s ince the right to counsel has been 

attached to nearly every step of the process . "Of a l l  the 

controverted aspects of the crimina l process , the r ight to 

counse l ,  inc luding the role of government in its provis ion , 

i s  the most dependent on what one ' s  model of the process 

looks l ike . ,, 33 How governments assure the r ight to 

effective counse l ,  therefore , becomes a question of 

perspective and one of values . 

I n  1 9 64 , Packer saw the American crimina l process as 

31 Benj amin and Pedeliski , "The Minnesota Pub l ic 
Defender System , " 2 8 5 . 

32 Ibid . , 2 8 7 . 

33Packer , "Two Mode ls of the Crimina l Process , "  2 1 .  
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resembl ing the crime control mode l but with a n  increas ing 

trend toward the va lues of the due process paradigm . 34 The 

courts as part of the criminal j ustice system were described 

in 1 9 6 8  as having a constitution des igned to produce an 

idea l lega l procedure' in which values such as due process 

are to be maximiz ed . 35 In an evaluation of the then 

relative ly new pub l ic defender program in Minnesota , 

Benj amin and Pedel iski agreed and stated that , at least in 

Minnesota , the establishment of the public defender system 

demonstrated the trend toward acceptance of the goals of the 

due process model . At the same time , however , they stated , 

" In observing the behavior of . defender systems in 

other states . public defenders often operate in a 

manner congruent with cr ime contro l obj ect ives . ,, 36 

It is important , therefore , to recogn ize the importance 

of counsel in both mode ls of the criminal process and at the 

same t ime to see that the use of public defender 

organizations by government as a means of providing for 

ind igent defense , a trend we l l  under way in the 1 9 6 0s , could 

be j ustif ied and operat iona l i zed as po l icy under the va lues 

of either model . What is of interest here is f irst , why do 

governments chose the publ ic defender approach over the 

a lternatives as a maj or indigent defense del ivery mechanism , 

or in other words , what values underlie the adoption of 

34 Ibid . , 2 3 . 

350aks and Lehman , A Crimina l Just ice System , 1 7 8 . 

36Benj amin and Pedeliski , "The Minnesota Pub l ic 
Defender System , " 2 8 6 .  
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publ ic defender systems , and second , how do different or 

conf l i ct ing va lues a ffect the structure ,  behavior , and 

outputs of pub l ic defender organizations? 

The goal of this research is not to measure the degree 

to whi ch public defenders hold values of the due process or 

crime control paradigms versus , say , court appointed 

attorneys . The merit of the ident if ication of these two 

models l ies in the fact that they demonstrate that varying 

values are possible in organizat ions that on the surface 

have the same goa ls--providing indigent defense services . 

The cr ime control model stresses admin istrat ive means to 

achieve its a ims : efficient product ion ; a highly contro l led , 

rationa l i z ed ,  routini zed decisionmaking process ; and 

bureaucratic structure . These means const itute the 

operat iona l or product ion values under study here and about 

which more w i l l  be said later . 

Justice and Legitimacy 

Oaks and Lehman describe the criminal j ustice system in 

terms of an input-output model and make the point that it be 

cons idered in isolation from the society that contains it . 

The boundar ies that separate [ the ] system from the 
wor ld are hazy indeed . The crimina l j ustice system . . 
. is  a devise for se lecting those whom society wants to 
treat specially . Public opin ion , knowledge and emotion 
playing upon a criminal j ustice system have as 
essential a part in defining how the system operates as 
the const itut ion by which its machinery is organi z ed .  
I t  i s  the reasonable responsiveness of the criminal 
j ust ice system to society '� expectat ion and sense of 
j ustice that makes the system legit imate in the eyes of 
the society it serves . without the interp lay between 
society and the system , the system cam only endure so 
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long a s  the sovereign has power t o  impose its wi l l . 31 

other forces more d irectly related to the system may be 

conce ived as beg inning and ending with it . A rash of 

violent cr imes committed by persons re leased from prison may 

arouse pub l ic indignat ion wh ich , expressed in the press , has 

an impact on the behavior of j Udicial personne l and policy­

makers . But , undoubtedly the most powerful external 

inf luence is the public attitude toward cr ime in genera l ,  

toward spec ific  or sensat iona l cr imes , toward puni shment , 

and toward culpab i l ity . 38 

It is  also important to cons ider the expectat ions of 

soc iety and of those in the system concern ing the success of 

the system in convicting the factua l ly gui lty . "There is 

reason to be lieve that even defendants lose respect for a 

system that , because of ine f f iciency , poverty , or the 

str ingency of its own procedural rules , cannot convict them 

with at least reasonable frequency . " 3 9 According to Dah l in 

and MCIntyre : public de fenders su f fer from a " stigma of 

inept itude" whereby defendants and the genera l public 

be lieve that the public defender is less effect ive than 

pr ivately reta ined counsel . Ties to the government or 

j udicial system , the courtroom interact ion of defense and 

prosecut ion counse l ,  and the general lack of cho ice in 

select ing the ir own attorney are often given as reasons for 

310aks and Lehman , A Crimina l Just ice System , 1 8 4 . 

38 Ibid . , 1 8 5 . 

3 9Ibid . , 1 9 3 . 
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thi s  view . Much research bases these views on case outcomes 

unfavorable to defendants , whi le the work of Tyler indicates 

that perceptions of procedural and distributive j ustice 

( fa irness )  are more important in forming att itudes toward 

lega l authorities and the lega l system . As a public 

organi zation with a service del ivery funct ion , publ ic 

defender organiz ations cannot ignore the views of their 

cl ients and the public any more than they can ignore the 

demands of policy-makers and others in the criminal j ustice 

system . Their legit imacy depends upon their abi l ity and 

w i l l ingness to cons ider the impact of their activities on 

individua l s ,  groups , and soc iety . 
\ 

As Oaks and Lehman make clear , there are complex forces 

af fecting the legitimacy of the crimina l j ustice process , 

including the defense funct ion . The concern for procedural 

regularity and control of pol ice procedures , for example , 

can be seen as a concern to make the law legitimate in the 

eyes of those who cons ider there to be a moral shortcoming 

in the traditions that support some of the law ' s  traditional 

sUbstant ive rules . The Supreme Court ' s  intervention in the 

criminal process was an attempt to dea l with such a mora l 

void . However , such intervent ion , which may have the goal 

of assur ing procedural fairness and enhanc ing legitimacy in 

the eyes of those who apprec iate or identi fy the moral 

shortcomings may , in ef fect , reduce the system ' s  legitimacy 

in the eyes of the maj ority in society , who do not question 

the sUbstant ive rules and who are concerned only that the 

system effectively enforce them . The tens ion between those 
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primarily interested in enlarging civil l iberties and those 

primari ly concerned with safety on the street i s  evident 

everywhere . 40 These differences must be dealt with in any 

attempt to understand and ef fect innovation into the 

crimina l j ustice and j udicial systems . They cannot be 

dismissed by treating the views of the maj ority as mere 

" public irritation with . . . lega l technical ity . 

[ which ] is in most instances a purely emotiona l response to 

s ituations understood only vaguely , if indeed understood at 

a l l .  ,, 4 1  

The concept of legit imacy is important to the quest ion 

of the relationship between the criminal j ustice system and 

the larger society . Legit imacy can be viewed as " the 

compatibil ity of the results of governmental output with the 

value patterns of the relevant systems . ,, 42 sti l lman expands 

the concept of legitimacy to inc lude government ' s  

intentions , processes , and the nature of its author ity . 

Thi s  goes beyond Weber ' s  notion that rat iona l claims to 

legitimacy depend on the lega l ity of patterns of normative 

rules and the rights of those in author ity under those rules 

to command actions . 4 3 

4 0 Ibid . 

4 lWi l l iam M .  Beaney , The Right to Counsel in Amer ican 
Courts , ( Westport , Conn . : Greenwood Press , 1 9 5 5 ) , 3 .  

42 Peter G .  sti l lman , "The Concept of Legitimacy , "  
Pol ity 3 2  ( 1 9 7 4 ) , 4 8 . 

43Margher ita Ciacci presents a review of Weber ' s  
contr ibutions to the understanding of legitimacy in 
" Legitimacy and the Problems of Governance , "  Athanas ios 
Moulakis , ed . ,  Legitimacy - Proceed ings of the Conference 
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McIntyre explored the concept o f  legit imacy i n  her 

study of publ ic defenders in chicago . 44 A maj or conclus ion 

of her study was that public defender organi z at ions and 

ind ividua l public defenders l ive under a " stigma of 

ineptitude " and " operate in the shadows" because of 

confl icting def initions of the ir legitimate roles on the 

part of the legal system , defendants and the pub l ic . 

According to Mcintyre , the public defender system was 

created to enhance and maintain the legitimacy of the local 

j udicial system by strengthening the percept ion that j ustice 

i s  being done and helping the courts assert that the r ight 

to counse l is being assured . LaFrance appears to agree . He 

states that most current defense services are tradition-

bound and concerned more with the " needs of the courts 

rather than clients " and ignore the spec ial needs of the 

poor ( the public)  which they serve . "They [ a lso ] view 

defense services as having only a l imited reactive 

capabi l ity and no ongoing obl igation to ef fect law 

reform . ,, 4 5  

Publ ic defenders are caught , therefore , between the 

contradictions of their roles : court legitimizer and 

effect ive defense counsel (which means us ing procedura l  due 

proces s  rules to pinpoint the mistakes of others in the 

crimina l j ustice system) . They cannot negot iate soc ial 

held in Florence . June 3 and 4 .  19 8 2 , ( Berl i n :  Wa lter de 
Gruyter , 1 9 8 6 ) , 2 0-2 8 . 

44McIntyre , The Public Defender , 1 7 2 - 17 5 .  

4 5LaFrance , " Defense Systems for the Poor , " 4 7 . 
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legitimacy a s  organizations or profess iona ls because of the 

inabil ity of assess ing what they should be doing . The 

result i ncludes : ( 1 ) public defenders operating " in the 

shadows " ,  avoiding public ity and ( 2 )  adopt ing organi z at iona l 

pol ic ies and structures to protect those shadows and to 

protect individua l motives for rema ining in public defense 

work . 

The va lue of McIntyre ' s  research l ies in her 

identi fication of conf l ict ing roles faced by public 

defenders and her extens ion of the concept of legit imacy to 

these organizat ions in terms of organizationa l pol icy , 

structure , and output . What she fails to not ice , however , 

i s  that j udicial legit imacy itse lf invo lves conf l i ct ing 

goa l s . That is , j udicial legit imacy rests upon issues of 

j Udicial economy , the efficient process ing of cases , as we� 

as issues of j ustice , the guarantee of procedura l  and 

sUbstantive due process and the effective right to counse l .  

It is overly s impl istic to place public defenders between 

confl ict ing definit ions of legitimacy without understanding 

the inherent difficulties of legit imacy of the crimina l 

j ustice system as a whole . The previous discuss ion of due 

process va lues and the identif ication of product ion values 

within the cr ime control model contributes to this 

understanding . 

I n  his study of defendants ' att itudes toward pub l ic 

defenders , Dah l in noted that the goals of public defense 

include providing effect ive counsel and " foster ing increased 

belief in the fa irness of the lega l system and greater 



w i l l ingness to comply with the dictates of the law .  ,, 46 The 

ideas of bel ief and obed ience ( compl iance) are fundamental 

to questions of legitimacy . Ty ler ' s  recent research into 

the legitimacy of legal authorities showed that : 

4 4  

People obey the law because they bel ieve that it i s  
proper t o  do so . They react to the ir exper iences by 
evaluating their j ustice or inj ustice , and in 
evaluating the j ustice of their experiences they 
cons ider factors unrelated to outcome , such as whether 
they have had a chance to state the ir case and been 
treated with dignity and respect . On these levels 
peop le ' s  normative att itudes matter , inf luencing what 
they think and do . 47 

The impact of the defense delivery system on attitudes 

of defendants and others and therefore on the legit imacy of 

the criminal j ustice and j udicial systems becomes an 

important issue for public defender organizat ions . Thi s  is 

particularly true if the goa ls of public defense are those 

stated by Dah l in and i f  it is true , as he pos its , " that 

functiona l ly the public defender may be making less of a 

contribution ( through no fault of its own ) to the stabi l ity 

and cont inuity of the lega l and soc ial system . ,, 4 8 Dah l in 

bel ieves that the public defender as a public organi zation 

makes the relat ionship of the defender and his client more 

diff icult and makes it more diff icult for defenders to 

appear as effective as retained counse l ,  thereby negat ively 

impacting the lega l and social systems . 

46Donald C .  Dahlin , "Toward a Theory of the Public 
Defender ' s  Place in the Legal System , " South Dakota Law 
Review 19 ( 19 74 ) : 1 1 8 . 

4 1Tom R .  Ty ler , Why People Obev the Law (New Haven : 
Conn . : Yale Univers ity Press , 1 9 9 0 ) , 1 7 8 . 

48 Dahlin , "The Public Defender ' s  Place , " 1 19 . 
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The tens ion of which Oaks and Lehman speak is s imi lar 

to the two different paradigms of the crimina l j ustice 

process developed by Packer and extended by Benj amin and 

Pede l iski in their studies of public defense and the 

mani festation of the confl icting definit ions of legitimacy 

faced by public defenders and public defender organizat ions 

discussed by McIntyre . Together , the conc lusions of these 

researchers help to descr ibe the complex environment in 

which public defender organizations and pub l ic defenders as 

ind ividua ls find themselves . 

Public Defenders as Organ izations 

History of Public Defenders 

A brief review of the hi story of public defenders in 

the United states wi l l  help to place the Virginia experience 

in context and wi l l  further the ident if ication of the 

adoption var iables important to the diffus ion model . 

Goldman traces the idea of a pub l ic defender back to 

Roman papa l governments and to 15th century Spa i n .  I n  

severa l nations , law provided for the employment of counsel 

to represent indigent defendants we ll before the Twentieth 

century . 4 9�The f irst public defender program in the united 

states was established in Los Ange les in 1 9 1 3  at the peak of 

the Progress ive Era . McIntyre states that the Los Angeles 

off ice and the Port land , Oregon , public defender establ ished 

shortly thereafter were organi zed with mandates in l ine with 

4 9Mayer C .  Go ldman , The Public De fender : A Necessary 
Factor in the Administration of Just ice , ( New York : Arno 
Press , 1 9 7 4 ) , 1 1 . 



progress ive ideals of social reform . 50 Over the next 5 0  

years , the number of public defender programs grew s lowly , 

mainly in the large metropol itan areas . Cook county , 

I l l inois ( Chicago ) , for example , established a publ ic 

4 6  

defender organi zation i n  1 9 3 2 , but this program , rather than 

having as a goal social reform or charity , was established 

to restore legitimacy to the criminal j ustice system , to 

deal with a crisis in the courts , and to br ing efficiency 

and economy into the defense arena . It was created "more to 

serve the needs of the courts than to serve those of 

defendants . . . a way to make the system seem more 

eff ic ient , more fair . ,, 51 

After the Gideon decis ion , public defender 

organi zations grew dramat ically . By 1 9 7 3 , a lmost 2 5  percent 

of the counties in the united states has such a program . 

Growth continued dur ing the 1 9 8 0s , but at a s lower rate . By 

19 8 2 , publ ic defenders were found in 34  percent of a l l  

local ities and by 1 9 8 6  t o  3 7  percent . 52 These loca l it ies 

constituted over 70 percent of the nation ' s  population . 53 

Most of th is growth can be attr ibuted to the creation of 

several statewide systems . As of 19 9 0 ,  there has been 

l ittle penetrat ion of the public defender approach into 

50McIntyre , The Publ ic Defender , 3 1 .  

5 1Ibid . , 3 2 -4 4 . 

52 U . S .  Department of Justice Bureau of Justice 
statistics , criminal Defense for the Poor , ( 1 9 8 6 ) , 1-3 . 

53U . S .  Department of Justice Bureau of Just ice 
Stat istics , Nat iona l Criminal Defense Systems Study ,  1 1- 1 3 . 
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rural areas . According to Spangenberg and smith , the trend 

toward more public defender programs was also stimulated by 

the recommendations in the national standards pub l ished in 

the 1 9 7 0s by several nationa l crimina l j ustice system 

organi z at ions such as the Nat iona l Study Commiss ion on 

Defense Services ( 19 7 6 )  and the Nationa l Advisory Commission 

on criminal Just ice Standards and Goa ls . 54 

In 1 9 8 2 , a nationa l survey of indigent crimina l defense 

programs was undertaken by the Bureau of Justice 

stat istics . 55 This survey was the first comprehens ive 

effort undertaken with the goal of providing state-by-state 

data on lega l services for indigent defendants . The survey 

was revised and repeated in 1 9 8 6  and results were pub l ished 

in 1 9 8 8 . By the time of the second survey in 19 8 6 ,  more 

counties sti l l  ( 5 2 percent ) used ass igned counsel than any 

other system of indigent defense , but the percentage showed 

an eight percent decl ine from the 1 9 8 2  survey . The number 

of count ies us ing the public defender approach increased 

from 34 to 37 percent dur ing the same period . Public 

defender systems predominate in the Northeast and west and 

4 3  out of 50 count ies with more than 5 0 0 , 0 0 0  res idents tend 

to have public defender programs . 

� contrary to commonly held criticisms that publ ic 

defender off ices have become large bureaucracies , the 

54 Robert L .  Spangenberg and Patr icia A .  Smith , An 
Introduct ion to Indigent Defense Servi ces , ( Chicago : 
American Bar Association , 198 6 ) , 1 1 - 1 2 . 

55U . S .  Department of Just ice Bureau of Justice 
stat istics. Nat iona l Crimina l Defense Systems Study ,  ( 19 8 6 ) . 
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Nationa l Crimina l Defense Systems study ( NCDSS )  found that 

most public defender off ices are sma l l--75  percent of the 

county programs reported having three or fewer full-time 

attorneys . Only 1 6  public defender programs said they 

employed more than 50 full-time attorneys . The largest 

staffs are in the Northeast and west . The largest public 

defender program , in Los Angeles , emp loyed more than 4 0 0  

attorneys . This 1 9 8 6  study also showed that most public 

defender off ices employed invest igators and secretaries , but 

did not use para lega ls , law students , training directories , 

or other support personnel .  

There is much variation among public defender 

organizations as to funding , admini strat ion , and relat ion 

with the private bar . Funding can be provided completely by 

state governments or by county or city governments . 

Programs may be administered on a state ( centra l )  or local 

basis . There may be off ices establ i shed in severa l  counties 

or private bar services may be used in sparsely populated 

areas . 

Most public defender programs are part of the county 

government but they may a lso be a f f i l iated with the 

j udic iary or a state execut ive agency . statewide defender 

programs established by legislation are usua l ly a branch of 

the execut ive branch . Usua l ly ,  the Chief Publ ic Defender is 

full-time and appointed by county officials , although 

appointments are also made in some local ities by j udges , 

members of the county bar , or some sort of committee or 

commiss ion . Public defenders salaries are generally low 
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compared t o  prosecutors . 

The west far exceeds other reg ions in per cap ita costs 

for indigent defense services . Ca lifornia in part i cular 

shows a higher per capita cost due to the genera l ly h igh 

leve l of salaries of governmental off icers and pub l ic 

defenders and the abi l ity of the public defender system in 

the state to l imit case loads and ut i l i z e  the pr ivate bar in 

a relatively high proport ion of cases . The 5 0  largest 

count ies (where about one-th ird of the popu lation l ive ) 

account for about one-ha l f  of the tota l expenditures for 

indigent defense . 

The Virginia Experience 
, 

� As has been seen , the provis ions of law requir ing the 

appointment of counsel in state crimina l proceedi ngs 

expanded dramat ica l ly dur ing the past severa l decades . The 

Supreme Court of Virg inia f irst author ized the appointment 

of counsel in 184 9 for defendants accused of cap ita l  

of fenses . In 194 0 ,  Virginia extended the right to counsel 

to all felony prosecut ions commenced in a court of record . 

The state also expanded the right to counsel in mi sdemeanor 

case were imprisonment is possi ble . 56 

A brief hi story of public defense in Virg inia w i l l  

ident ify adopt ion var iables important to the deve l opment of 

the public def ender d i f fus ion mode l . The pr incipal means 

for prov iding ind igent defense serv ices in Virg inia is the 

56Robert L .  Spangenberg , Ana lysis of Costs for Court­
Appo inted Counse l in Virginia - Fi na l Report , ( Cambr idge , 
Mass . : Abt Associates , Inc . , 1 9 8 5 ) , 5 - 9 . 
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ass igned attorney system under which different attorneys in 

private practice within a local ity are appo inted by the 

court to represent ind igent defendants on an ad hoc bas is , 

with compensat ion levels set by statute for these services . 

Even though Virginia has traditiona l ly rel ied on the 

appointed counsel system to meet its mandate to provide 

r ight to counse l ,  it did experiment early with the public 

defender approach . In 19 2 0 ,  in fact , the Virginia 

legislature authori zed public defender programs in large 

jurisdict ions . No off ices were ever establ i shed under thi s  

authority part ly because fund ing was left t o  the local 

governments and there was fear that the public defender 

approach would prove more costly than the appointed counsel 

system . I n  1 9 6 4 , the governor commissioned a study to 

review the need for a public defender system and the 

provision of defense services in the state . The study 

recommended a publ ic defender system but no action was 

taken . 

I n  1 9 6 5 , expenditures for court ass igned attorneys for 

indigent tota led $ 4 9 1 , 1 0 1  in Virginia . In f iscal 1 9 7 1 ,  the 

total had risen to $ 1 , 6 5 5 , 7 8 8 , an increase of 2 3 7 %  in s ix 

years . costs continued to increase dramatica l l y ,  to 

$ 1 , 9 2 0 , 07 0  in f i scal 1 9 7 2 , and to $2 , 14 0 , 6 2 2  in f iscal 1 9 8 3 . 

Cost was one of the concerns that led the Board of 

Governors of the Crimina l Law section of the Virginia state 

Bar , in July 1 9 7 0 ,  to undertake its study of the adequacy 

and effic iency of the varied systems of providing legal 

counse l  for indigent defendants . The study of the Criminal 
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Law Board o f  Governors was f inanced through grants provided 

by the Virginia counci l  on crimina l Just ice and its D ivision 

of Justice and Crime Prevention ( DJCP ) from a Federal Block 

Grant made to Virginia under provis ions of the Omnibus crime 

Control and Safe Streets Act of 1 9 6 8 . The Virginia state 

Bar conducted a survey of j udges , prosecutors , and defense 

lawyers in order to assess the des irabil ity of establishing 

a public defender system . 

I n  December 1 9 7 1 ,  the results of the study were 

presented to the Governor and to the Genera l  Assembly of 

Virginia as "A Study of the Defense of Indigent in Virginia 

and the Feas ibil ity of a Public Defender System . " In thi s  

report , the Bar expressed concerns with the adequacy of 

state compensation leve ls for court appo inted attorneys . 

Also , the court appointed attorney approach was critici z ed 

as offer ing new young attorneys on the j ob training , perhaps 

at the expense of the defendants ; serving as a susta iner for 

the general practitioner who relied on the criminal cases 

appointed to him by the court as a supplement to his civi l 

practice ; as we l l  as reported instances of a l legat ions of 

inadequacy of counsel . 

The report recommended that pilot Public Defender 

off ices be established in three dif ferent areas of the state 

to determine whether improved and more eff icient criminal 

j ustice would result through th is method of providing lega l 

representation and defense services for indigent persons 

accused of cr imes . 

The recommendations of the Report were trans lated into 
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legislat ion by the 1972  session of the legis lature and the 

Public Defender Commiss ion was created and charged with 

selecting three areas for establishment of public defender 

programs . The legis lation set forth the criteria for 

selection of the three areas as ( 1 ) a c ity with a population 

in excess of 17 0 , 0 0 0 , ( 2 )  a city with a population of at 

least 8 5 , 0 0 0  and not more than 1 2 5 , 0 0 0  or a county of at 

least 1 6 0 , 0 0 0  and ( 3 )  an urban-rural area to be identical 

with that served by a regiona l j uveni le and domestic 

relat ions di str ict court . Dut ies of the Public Defender 

Commiss ion also inc luded the appo intment of publ ic defenders 

for each of these areas . The public defenders were to work 

ful l  time and were not to ma inta in a private practice of 

law .  Ass i stant part-time public defenders a s  wel l  as 

necessary other staff were a lso author iz ed 

The Public Defender Commiss ion subsequently established 

public defender off ices in staunton ( 1 9 7 2 ) , Virginia Beach 

( 19 7 3 ) , and Roanoke ( 1 9 7 6 ) . Pursuant to 1 9 7 8  legis lation , a 

fourth off ice was establ ished in Petersburg in 1 9 7 9 . Loca l 

opposit ion to a public defender off ice in Richmond and 

Alexandr ia delayed the establ ishment of off ices in these 

local ities unt i l  1 9 8 6  and 1 9 8 7 , respect ive ly . The 

Portsmouth public defender off ice was created in 1 9 8 6 ,  

off ices i n  Fairfax and Winchester in 1 9 8 7 , and off ices in 

Pu laski and Leesburg in 1 9 8 8 . In 1 9 8 9 , off ices were opened 

in Bedford , suffolk , and Courtland ( Southampton County ) , 

whi le an off ice in Danville was init iated in March 1 9 9 0 .  In 

July 19 9 0 , an addit iona l off ice opened to serve 



Fredericksburg , spotsylvania and staf ford counties , and 

another to serve Hal ifax , Lunenburg and Mecklenburg 

count ies . The Lynchburg off ice opened July 1 ,  1 9 9 1 .  

Effective July 1 ,  19 9 2 , the Fredericksburg office began to 

serve King George County , and an off ice opened in 

Martinsville to serve that c ity and Henry County . These 

latest additions to the system brought the total number of 

off ice to 1 9  serving 4 4  local it ies across the state . 
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Whi le the number o f  public defender offices has grown 

gradua l ly since 1 9 7 2 , the growth was pa instaking and 

del iberate as evidenced by the act ions of the Genera l 

Assembly between , for example , 1 9 8 1  and 19 8 5 ,  a period 

character i z ed by dramat i c ,  if  not phenomena l growth in 

indigent defense expenditures . In 19 8 1 ,  the legislature 

requested a study of statutory and administrat ive changes 

which would contain the costs of indigent defense services . 

I n  1 9 8 2 ,  the proposal to establ ish a pub l ic defender off ice 

in Alexandria was rej ected . The following year , Alexandria , 

Richmond , and Fairfax off ices were denied . In 1 9 8 4 , the 

legis lature fai led to approve a public defender off ice in 

Richmond . 57 These actions are interesting in l i ght of the 

fact that a host of cost conta inment measures were passed by 

the leg i s l ature dur ing these years and the preva lence of 

strong evidence that exi sting public defender off ices were 

providing defense services more cost ef fect ive ly and saving 

57Virg inia General Assembly , House Appropriat ions 
Committee , Chrono logy of Legis lat ive Act ions Related to the 
Criminal Fund , ( Richmond , Va . :  1 9 8 5 ) , 2 - 14 . 



the state money . 

At f irst , the legislature did not provide monies for 

the individual public defender off ices . Rather , 

appropriations were granted to the Pub l ic Defender 

commission to cover expenses only . Funding was therefore 

sought and acquired from the Virginia Divis ion of Justice 

and Crime Prevention which received monies from the Law 

54  

Enforcement Assi stance Administration ( LEAA) and the u .  s .  

Department of Justice under the Federa l  Omnibus Control Act . 

I n  1 9 7 6 ,  the staunton and Virginia Beach pub l ic defender 

off ices became completely state funded . By 1 9 9 0 , a l l  public 

defender off ices were state funded . 

Diffusion Variables and the Adoption of the 
Public Defender Approach in Virginia 

Diffus ion concepts of fer a useful mode l for 

understanding the pol icy process leading to the decis ion to 

adopt a new approach for the del ivery of indigent defense 

services . According to diffusion theory , adopt ion of an 

innovat ion progresses through f ive stages . ( 1 ) " Knowledge " 

of an innovation occurs when policy-makers are exposed to 

its existence and obta in some understand ing of its 

mechanics . Knowledge of the public defender approach to 

indigent defense has been apparent in Virginia s ince the 

1 9 2 0 s  as evidenced by the 1 9 2 0  bi l l  concerning public 

defenders . unt i l  the 1 9 6 0s , there was l ittle to persuade 

policy-makers toward either a favorable or unfavorable 

attitude toward public defenders . ( 2 )  " Persuas ion" began 

with the governor ' s  actions in 1964  to improve defense 



5 5  

services . Persuasion continued as costs mounted and as 

Supreme Court right to counsel mandates grew in number and 

in scope . By 1 9 7 0 ,  the Virginia state Bar working with 

state and federal crimina l j ustice agencies recommended 

establishment of the public defender system in order to 

improve the qua l ity of defense services . By this t ime , 

suff icient members of the policy-making groups made the ( 3 )  

" decision" that Virginia was ready to try the public 

defender approach . ( 4 )  " Implementat ion" began in 1 9 7 2  as 

the f irst three public defender off ices were established . 

( 5 )  within two years , " confirmation" that the public 

defender pi lot program was achieving its goals came through 

Public Defender Commiss ion reports . In the fol lowing years , 

executive and j udicial agencies , consultants hired by these 

agencies , and pr ivate researchers added to the feel ing that 

the public defender approach was positive and warranted 

expansion across into additiona l areas around the state . 

Research has shown that the public defender of fers no 

clear , statistica l ly s ign if icant dif ference in the 

effectiveness or qua l ity of defense services as measured by 

common output measures . It is clear that the public defender 

approach spread to Virginia because it appeared to be more 

cost effective . with the mandates of the Supreme Court and 

the goa ls of j ustice , the demands for cost effect iveness are 

adequate explanations for the adopt ion of the program in 

Virginia . The histor ical record supports the fact that 

character istics of the public defender idea led to its 

adoption . According to di f fusion theory , severa l  types of 



variables explain the dec is ion to adopt a new program or 

innovation . 58 
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Needs Variables . What needs did Virginia pol icy-makers 

commonly feel j ustif ied the establishment of a publ ic 

defender system? Several needs seem clear : ( 1 ) to save 

money , ( 2 )  to "keep the system honest , "  ( 3 )  to dea l with a 

high appeals rate in cases where qual ity of counsel was an 

issue , and related to this , ( 4 ) to increase the qua l ity of 

defense services . These and other reasons are cited 

throughout the histor ical records regard ing the 

establishment of a public defender system and they are 

consistent with needs var iables observed in other states . 

Innovation Variables . Rogers identif ies f ive 

character istics of an innovation or pol icy change which 

affect its adoption : ( 1 )  the innovation ' s  perce ived relat ive 

advantage over other alternat ives , ( 2 )  its compatib i l ity 

with exi sting social , cultura l ,  or other system va lues and 

structures , ( 3 )  the comp lexity of the innovation , ( 4 )  the 

trialabil ity of the innovation , or the ava i labi l ity of the 

opportunity to conduct a pi lot proj ect before actua l 

implementation , and ( 5 )  observabi l ity , the degree to which 

the results of adopt ion of an innovation are visible to 

others and amenable to monitor ing . These constitute 

innovation variables and together they descr ibe elements of 

the process by which Virginia pol icy makers adopted the 

public defender approach nearly twenty years ago . 

58 Everett M .  Rogers , Dif fus ion of Innovations ( New 
York : The Free Press , 198 3 ) , 2 1 0-2 3 2 . 
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Pol icy-makers and others in Virginia saw the publ ic 

defender approach as of fer ing better qua l ity defense at 

lower cost . The notion of an off ice of public defenders 

handl i ng cases f it wel l  with the preva i l ing structure of law 

practice . The system seemed s imp le enough to establ ish and 

operate based on the exper ience of many po licy makers , 

themselves practicing attorneys and members of law f irms . 

Establish ing three "pi lot" public defender off ices was seen 

as a slow but certain start without over committing scarce 

resources to an untr ied approach , untried at least : 

Virginia . The adopt ion process of the public defl 

approach also provided for the collect ion and ana ly� 

data so that th is " p i lot program" might be observed and 

eva luated for further expans ion . Mon itor ing of publ ic 

defender act ivities and costs was inst ituted from the start . 

The Virginia Publ ic De fender System Today 

The Publ ic Defender Commission administers the 

operation of 19 offices serving 4 4  j urisd ictions across the 

state . Based on 1 9 9 0  population figures from the u . s .  

Census , approximately 4 6 %  of the total state population 

resides in j urisd ict ions served by publ ic defender off ices . 

Services provided in the off ices inc lude ( 1 )  assisting 

the court in determining indigency , ( 2 )  providing legal 

counsel and investigative services to those determined to be 

indigent , ( 3 )  and provid ing appe l late defense up to and 

including appea ls to the Supreme Court of Virginia . In 

f iscal year 1 9 9 0-199 1 ,  public defenders served 3 2 , 4 7 8  adu lt 
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TABLE 1 

VIRGINIA PUBLIC DEFENDER OFFICES 

Pub l ic defender Date established Jurisdict ions 
o f f ice served 

Alexandria July I ,  1987 Alexandria 

Bedford July I ,  1989 City of Bedford 
Bedford County 

Courtland July I ,  1989 City of Franklin 
I s le of Wight 
Southampton 

Danv i l le March I ,  1990 Danville 

Fairfax July I ,  1987 City of Fair fax 
Fairfax County 

Fredericksburg July I ,  1990 Fredericksburg 
Spot sylvania 
Staf ford 

July I ,  1992 King George 

Hal ifax July I ,  1990 Hal i fax 
Lunenburg 
Mecklenburg 

Leesburg July I ,  1988 Fauquier 
Loudoun 
Rappahannock 

Lynchburg July I ,  1 9 9 1  City of Lynchburg 

Martinsv i l le July I ,  1992 Mart insville 
Henry 

Petersburg July I ,  1979 Petersburg 

Port smouth July I ,  1986 Portsmouth 

Pu laski July I ,  1988 City of Radford 
Bland 
Pulaski 
Wythe 

Richmond July I ,  1986 City of Richmond 

Roanoke March 1 ,  1 9 7 6  City of Roanoke 

Staunton November I ,  1972 Staunton 
Waynesboro 
Augu sta 

July I ,  1990 Buena Vista 
Lexington 
Rockbridge 

Suf folk July I ,  1989 City of Su f folk 



TABLE 1 CONTINUED 

Pub l ic defender Date estab l ished Jurisdict ions 
off ice served 

Winchester July 1 ,  1987 Winchester 

Ju ly 1 ,  1988 

Virginia Beach January 1 ,  1973  

Clarke 
Frederick 

Page 
Shenandoah 
Warren 

Virginia Beach 

and j uven i le defendants on a total of 6 2 , 4 3 8  charges . The 

cost of providing lega l counsel to indigent defendants 

averaged $84  per defendant . 59 By way of compar ison , court 

appointed counsel served 12 1 , 4 8 5  indigent defendants on 

1 6 3 , 9 9 8  charges during the same year at an average cost of 

$ 15 8  per defendant . 60 

The publ ic defender off ices are the ma j or means of 

provid ing defense counsel in the j urisdictions where they 

are located even though pr ivate bar attorneys are also 

appointed to represent indigents when there is a potential 

confl ict of interest for the public defender , or when the 

publ ic defender caseload reaches the po int of over load . 61 

59Virginia Public Defender Commi ss ion , " FY 9 0 - 9 1  
stat istics . "  

59  

60 Supreme Court of Virginia , " Fiscal Review of Crimina l 
Fund Expenditures , "  The state of the Judiciary Report , 1 9 9 1 , 
A-7 9 . 

61virginia Department of Planning and Budget , A study 
of Indigent Defense Systems in Virginia , ( Richmond : 1 9 8 9 ) , 
2 .  



Indigent Defense Research and Eva luat ion of the 
Public Defender Approach 
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For many years , pol icy makers have been faced with the 

task of determining the best method of providing legal 

services to ind igent defendants . In terms of expense ,  the 

assigned counsel system ( a lso known as the court appointed 

attorney system) is more expens ive , but proponents claim 

that appointed attorneys can del iver more personal i z ed 

services . Public defenders claim that they have greater 

fami l iar ity with the criminal law and the criminal j ustice 

system . 62 

I n  19 6 5 ,  S i lverstein ident ified and eva luated the 

arguments for and against court appointed and pub l ic 

defender systems . 63 These arguments also represent the 

f indings of subsequent research in the indigent defense 

area . In this initial inqu iry into the soc ial and lega l 

inf luences on and consequences of the dif ferent 

organi z at iona l forms of providing lega l representation to 

indigent crimina l defendants , Si lverste in emphasized the 

var iab i l ity within each type of del ivery system . 64 The 

arguments supporting the use of publ ic defender systems can 

62 Larry J .  Cohen , Patr icia P .  Semple , and Robert E .  
Crew , Jr . ,  "Ass igned Counsel Versus Public Defender Systems 
in Virginia : A Compar ison of Relative Benefits , "  in Will iam 
F .  McDona ld , ed . , The Defense Counsel ( Bever ly Hills , 
Cal i f . : Sage Publ ications , 1 9 8 3 ) , 1 .  

63Lee S i lverste in , Defense of the Poor , ( Amer ican Bar 
Foundat ion , 1 9 6 5 )  quoted in Charles Cappel l  and John Jarvis , 
F inal Report : Special Committee on Indigent Defendants 
( Richmond : Virginia Bar Association , 1 9 8 8 ) , 2 .  

I 
, 
I 11 < 

" 
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be summari zed a s  fol lows : ( 1 )  Counsel under the public 

defender system is genera l ly more experienced and competent . 

( 2 )  A higher level of consistency across cases i s  obtained . 

( 3 )  The system is more economical in metropol itan areas . 

( 4 )  Better and more consistent efforts are obtained because 

attorneys are not inf luenced by their doubts of being able 

to obtain their fee . ( 5 )  Greater efficiency is achieved 

because the prosecutors and defense counsel are able to 

establ ish a long term cooperative relationship . 65 

� Several studies have pointed out poss ible deficiencies 

of the publ ic defender system : ( 1 )  Defender systems that 

ass ign attorneys to courtrooms rather than to cl ients result 

in sequent ial representat ion speciali zed according to the 

stage of the process . 66 This organi zational structure can 

fragment and adversely affect the qua l ity of legal 

representation . ( 2 )  Because of the ir repeated invo lvement 

with prosecutors , public defenders may become coopted by the 

prosecutor ial and court system in order to reduce 

caseloads . 67 ( 3 )  Underfinanced public defender systems 

of fer no improvement in the qua l ity of representation . 68 

( 4 )  Criminal defense work is viewed by the bar at large as 

65 Ibid . , 4 5 - 6 9 . 

HJanet A .  Gilboy , "The Soc ial Organ ization of Legal 
Services to Indigent Defendants , "  Amer ican Bar Foundation 
Research Journal 19 8 1  no . 1 ( 1 9 8 1 ) : 1 0 3 1 - 1 0 3 6 .  

67Robert Hermann , Eric S ingle , and John Boston , Counsel 
for the Poor , ( Lexington , Mass . :  D . C .  Heath , 1 9 7 7 ) , 1 6 2 - 1 6 6 . 

68 Ibid . , 1 5 3 - 1 6 6 . 
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low prest ige work . 6 9  

The arguments concerning the issue of which type of 

counsel i s  more effective in represent ing the indigent 

c l i ent are complex . 70 Over the last two decades , primar i ly ,  

there has been cons iderable research into the methods of 

providing defense services to the poor . Both Steggerda and 

McKutheon found that the public defender approach is less 

expens ive . S inger states that it is more cost-effect ive . 

Nagel found that public defenders provided higher qua l ity 

defense to their clients , whi le Cohan , Vin ing and Clarke , 

and Koch found no differences in the qua lity of 

representat ion provided by public defenders and court 

appointed attorneys . Kraft and his associates , concluded 

that the ass igned counsel system is actua l ly less expens ive 

than the public defender approach . 71 

69McIntyre , The Public Defender , 7 7 -9 4 . 

7°This br ief analysis draws heavi ly on Cappel l  and 
Jarvis ,  Final Report , 7 - 8  and Cohen , Semple , and Crew , 
"Ass igned Counsel , "  1 2 9 - 1 3 0 .  

7 1R . D .  Steggerda and A . L . McCutcheon , Lega l Defense for 
the Indigent Defendant : A Compari son of the Effect iveness of 
the Of fender Advocate and Court Appointed Counsel in the 
Defense of Indigents , ( Des Moines , Iowa : 1 9 7 4 ) ; s .  S inger , 
B .  Lynch , and K .  smith , Final report of the Indigent Defense 
Systems Ana lysis Project , (Washington , D . C . , 1 9 7 6 ) ; Stuart 
S .  Nagel , " Effects of Alternat ive Types of Counsel on 
Criminal Procedure Treatment , "  Indiana Law Journa l 4 8  
( Spring ) : 4 0 4 - 4 2 6 ;  M .  Cohen , Woodbury County Publ ic Defender 
Program : Prel iminary Eva luat ion , (Washington , D . C . : U . S .  
Department of Justice , 1 9 7 7 ) ; A . R . Vining , " Need for a 
Public Defender in Ontar io , "  crimina l Law Quarterly 2 0  
( September 1 9 7 8 ) : 4 6 8 -4 7 7 ; S . H .  Clarke and G . G .  Koch , 
Juvenile Court Disposition and the Juven ile Defender 
Project , ( Rale igh , N . C . : North Caro lina Governor ' s Cr ime 
Commission,  1 9 7 7 ) ; L .  Kraft , R .  Er ickson , and J .  Ji l l ,  North 
Dakota Regional Public De fender Off ice : An Eva luation , 
(Bismark , N . D . : North Dakota Combined Law Enforcement 
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According t o  Lafrance , the maj ority of studies which 

show the lower costs of public defender systems over other 

approaches are of l ittle value due to methodology and 

unrel iable data . The lower cost shown by these studies is 

often due to dividing case loads into cost which ignores the 

excess ively high case load level and the result ing low 

qua l ity level of such services . 72 

As far as case outcome measures are concerned ( such 

being used as a measure of effect iveness of counsel of 

qual ity of defense services ) , none of the empirical studies 

reviewed found stat istically signif icant differences between 

the conviction and impr isonment rates obta ined by court 

appo inted versus public defender attorneys that cou ld be 

attributed solely to the type of de l ivery system . For 

example , the most elaborate empir ica l study of legal defense 

systems for the poor was conducted by Hermann , S ingle , and 

Boston in the 1 9 7 0 s . 7 3 They reported that conviction and 

impr isonment rates obtained by public defenders , court 

appointed attorneys , and pr ivately retained attorneys d id 

not differ signif icantly . 74 

A study conducted by the Nat iona l Center for State 

Counc i l , 19 7 3 )  cited in Cohen , Semple , and Crew , "Ass igned 
Counsel , "  1 3 0 .  

72 LaFrance , " Defense Systems for the Poor , " 6 0 . 

73Hermann , S ing le , and Boston , Counsel for the Poor . 

74 Gerald R .  Wheeler and Carol L .  Whee ler , "Reflections 
on Legal Representation of the Economical ly Disadvantaged : 
Beyond Assembly Line Just ice , "  Cr ime and Delinquency ( July 
1 9 8 0 ) : 3 2 2 . 



Courts of six indigent defense systems across the country 

concluded that indigent defenders perform as wel l  as 

privately reta ined counsel when measured against case 

processing t imes and conviction rates . 7 5 
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In fact , several thorough statistical inquir ies into 

this question found no dif ferences between publ icly provided 

or privately retained counsel in obta ining verdicts of 

sentences once one takes into account variables such as 

pretrial detention , prior crimina l record , and the 

ser iousness of the of fense . 76 Lafrance quest ions the va lue 

of the many studies of the relative effect iveness of public 

defenders and ass igned counsel systems noting that the 

observed , differences are generally statistica l ly 

insignificant and are due to other factors than the type of 

system . He raises serious questions about making 

comparisons across j uri sdictions us ing dif ferent defense 

systems . 77 

Whi le the empirical record genera l ly shows that no 

stat istica l ly sUbstantial differences ar ise from providing 

representation under either the court appointed or public 

defender system , research has shown that great levels of 

dissatisfaction with all publ icly provided attorneys have 

75Roger A .  Hanson , Wi l l iam E .  Hewitt , and Brian J .  
Ostrom , "Are the cr itics of I ndigent Defense Correct ? "  
state Court Journa l ,  Vo lume 1 6 ,  No . 3 ,  Summer 1 9 9 2 . 

76See Hermann , S ingle , and Boston , Counsel for the 
Poor ; Lee S i lverstein , Defense for the Poor ; and Wheeler and 
Whee ler , "Ref lections on Legal Representat ion of the 
Economica l ly Disadvantaged . "  

77LaFrance , " Defense Systems for the Poor , "  6 0 -6 1 . 
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been found among defendants . 78 Whi l e  not based o n  obj ect ive 

outcomes , defendants perceive that the qual ity of lega l 

representation is lower if  they do not pay for it . Dahl in 

states that "pub l ic defenders are less competent , less 

effective , and less hard working than private counse l . "n 

stover and Eckart concluded , on the other hand , " that the 

qual ity of criminal defense provided by public defenders is 

quite s imi lar to that provided by pr ivate attorneys . ,, 80 

McIntyre has studied the " st igma of ineptitude" faced by 

public defenders and cla ims that the attitude that they are 

not ef fect ive as pr ivate counsel stems from the perceptions 

of defendants that the public defender is a bureaucratic 

functionary , a cog in " the system , " trying to manage an 

incapac itating caseload . 81 

" In genera l ,  the emp ir ica l ly measurable qua l ity of 

publ icly provided criminal defense advocacy is not dependent 

upon the system that delivers it , but more upon the 

resources , commitment , and informed concern that accompanies 

whatever system is used . ,, 82 We might say , in other words , 

78Hermann , Single , and Boston , Defense for the Poor , 
1 6 7 - 1 7 6 .  

79Dahlin , "The Publ ic Defender ' s  P lace , " 8 7 - 12 0 .  

80Robert V .  Stover and Dennis R .  Eckart , "A Systematic 
Compari son of Publ ic Defenders and Pr ivate Attorneys , "  
American Journa l of Cr imina l Law 3 no . 3 (Winter 1 9 7 5 ) : 2 9 9 . 

8 1McIntyre , The Pub l ic Defender , 6 2 -7 0 .  

82 Char les L. Cappell and John Jarvis , Virginia Bar 
Association Spec ial  Committee on Indigent Defendants -
Report of a Survey on the Provision of Lega l Services to 
I ndigent Criminal Defendants , ( Char lottesville , Va . :  
Univers ity of Virginia , 1 9 8 7 ) , 8 .  



6 6  

that the ef fectiveness o f  both systems , wherever used , 

depends on the under lying va lues toward the criminal j ustice 

process shown in the loca l environment and held by the 

participants in the system there . 

According to LaFrance there are four standard elements 

of adequate public defender systems : ( 1 )  statewide standards 

concerni ng indigency , caseload l imits , systems , and 

resolution of gr ievances , funding , and administration of 

programs , ( 2 )  the autonomy of the system from individual 

j udges , prosecutors , or the j udicial system , ( 3 )  selection 

of ful l -time public defenders with salaries at the leve l of 

those paid by law enforcement agencies , and ( 4 )  the 

recognit ion of the spec ial needs of the const ituency served 

by the public defender off ice . 83 

I n  Virginia , there are statewide standards for 

determining indigency . However , a 1 9 8 9  study of the public 

defender system recommended that appropr iate workload 

standards , staf f ing leve l s ,  and sa lary levels be established 

along w ith case load l imits , and personnel po l icies for the 

off ices , and that the commiss ion become more involved in the 

development of po l icies re lated to lega l defense strategies , 

appea l s ,  and in pol icies re lated to how court costs are 

determined for indigent cl ients . 84 

Lafrance advocates the estab l ishment of case load maxima 

for pub l ic defenders in order to enhance qua l ity or 

83LaFrance , " Defense Systems for the Poor , " 6 3 - 7 7 . 

84 Department of Planning and Budget , "A Study of 
I ndigent Defense Systems , "  1 9 8 9 . 1 9 -2 3 . 
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effectiveness o f  defense services . cit ing the common point 

that high-volume j ustice may be no j ustice , he recogni z es 

that in many cases , the " economies" being achieved by the 

public defender are made possible by assembly- l ine methods 

where administrative decisionmaking is used to decide l egal 

and procedura l  questions . " Pretrial motions may be 

foregone ; and prel iminary hear ings may be waived . Cases may 

be claimed for bench trials to avoid the t ime consumed 

before the j ury . Appeals may be foregone . Cases may be 

traded off against each other ; plea barga ining may become 

mass product ion . ,, 85 Thus output becomes a funct ion of va lues 

and environmental pressures . 

Lafrance be lieves that the right to counsel should be 

viewed as a constitut iona l r ight and as a form of 

entitlement to public assistance . As such , administrat ive 

structures designed to provide defense services should be 

designed to provide qua l ity service to a l l  indigent 

defendants in a way commensurate with the goal of due 

process and j ust ice--the assurance of ef fect ive counsel . 

The Effect iveness of Virgini a ' s  Pub lic Defender System 

I ssues of indigent defense have cont inued to receive 

due attention in Virginia during the past years as the 

publ ic defender approach has spread . There has been 

cons iderable ef fort by var ious agencies of government , the 

Bar , and researchers to eva luate part icularly the public 

defender system in the state . Even though this dissertat ion 

85 Ibid . , 9 4 -9 5 . 
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is not an eva luation study , a review of this eva luation 

l iterature is useful because it helps identi fy adoption and 

adapt ion variables important to the development of the 

public defender dif fusion mode l . 

I n  1 9 7 4  and 1 9 7 5 ,  two eva luation studies of the f irst 

two public defender off ices were undertaken . I n  1 9 7 6 ,  the 

Public Defender Commission conducted an internal assessment 

of the off ices to determine if they were meeting certain 

standards for defense services . A study in 1 9 8 0  conducted 

by the Richmond Bar Associat ion examined the feas ibi l ity of 

establishing an off ice in the city . The Supreme Court of 

Virginia undertook a maj or study in 1 9 8 1  to determine the 

costs of a statewide public defender system . The Executive 

D irector of the Publ ic Defender Commission stated in 1 9 8 1  

that " the effect iveness and the eff iciency demonstrated by 

the defender off ices lead to the inescapable conclusion that 

the bulk of defense services in the future should be handled 

by public defenders . ,, 86 

I n  1 9 8 2 , the Crimina l Law section of the Virginia state 

Bar convened a committee on the public defender system in 

order to eva luate the system and to recommend to the Board 

of Governors of the Bar actions related to the future of the 

public defender approach in the state . The Committee 

reviewed the case load and f inanc ial stat istics for the pi lot 

public defender off ices , as we l l  as other resource materials 

on indigent defense issues . It echoed the opin ion of the 

86 " Publ ic Defenders : Effective and Efficient , " Crimina l 
Law News , 1 1 ,  no . 2 ( Richmond , Va . :  September 19 8 1 ) : 4 .  
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Public Defender Commission f inding that the public defender 

system was more cost effective than court appointed counse l 

s ince ( 1 )  it a l lowed better control of costs , ( 2 )  costs of 

the system increased at a s lower rate that those for court 

appointed counse l ,  ( 3 )  a s ing le system was accountable for 

the administration of the system ( Publ ic Defender 

Commission ) , and ( 4 )  a single administrative oversight 

provided for more effect ive review and contro l  of expenses 

incurred . 

The Committee also conc luded that the public defender 

approach of fered greater admini strat ive effic iency and an 

increase in the qua l ity of representat ion . Administrative 

efficiency was greater due to ( 1 )  increased efficiency with 

regard to schedu l ing of cases , management of dockets and 

genera l exped iting of trial procedures , ( 2 )  greater 

ava i labi l ity and accessibi l ity of public de fenders to the 

courts at a l l  times , ( 3 )  the reduct ion or e l iminat ion of 

various bureaucratic procedures ,  and ( 4 )  enhanced abi l ity to 

handle sudden increases in case load . The public defender 

system was j udged to offer ( 1 )  increased ava i l abil ity to 

c l ients , ( 2 )  increased cons istency of representation , ( 3 )  

increased speciali zation and exper ience with enhanced 

opportunity for tra ining of attorneys , and ( 4 )  better trial 

preparation with ass istance of investigat ive personne l . 8? 

These conclus ions were not based on any rigorous ana lys is of 

data , however . 

8?Virginia state Bar , Report of the Committee on the 
Public Defender System , ( Richmond , Va . :  1 9 8 2 ) , 1-4 . 
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A more scient i f ic review of the public defender off ices 

was undertaken in 1 9 8 2  and 1 9 8 3  by Cohen , Semple , and Crew . 

A review of data from various sources found that defendants 

in l ocal it ies with a publ ic defender were less l ikely to be 

found gui lty , but when they were , the sentences were 

general ly more severe than in local it ies with no publ ic 

defender . Case disposition data showed that a significantly 

greater proportion of public defender c l ients p led gui l ty as 

compared to defendants represented by appointed counsel and 

that public defenders were more l ikely to have cases 

dismissed , but that there was no difference between 

appointed counsel and public defenders in sentences imposed 

on those found gui lty . 88 

Cohen and others a lso found the public defender 

approach to be more cost effective , that i s ,  offer ing a 

l ower cost per case than the court appointed counsel 

approach . I nterview results ind icated "a l ikely overa l l  

preference for the public defender method o f  indigent 

crimina l representation in Virginia" but a lso found evidence 

of opposit ion to the extension or expansion of the system : a 

strong public anti-cr ime temper , a fear that income would be 

reduced to attorneys serving as court appointed counsel ,  and 

a feel ing that such action wou ld increase the 

bureaucrat ization of the defense function and the growth of 

government . 89 

88Cohen , Semple , and Crew , "Ass igned Counsel Versus 
Public Defender Systems , "  1 3 2 - 1 4 8 .  

89 Ibid . , 14 7 .  



The American Inst itute for Research compared the 

qual ity and cost of the public defender and appointed 

counse l  systems in Virginia whi le the Supreme Court of 

Virginia undertook a thorough review of standards for 

determining indigency . In 19 8 4 , the Genera l Assembly 

provided j udges with definitive guidel ines for the 

determination of indigency and for deciding , therefore , 

whether or not a defendant is entit led to lega l 
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representation at public expense . 

Faced with cont inuing dramatic increases in the costs 

of indigent defense services in the state , the Supreme Court 

of Virginia submitted " Cost containment within the Crimina l 

Fund to the Governor and the Genera l Assembly of Virginia . "  

This report documented the increased costs due to the 

conti nued use of the court appointed system as the dominant 

service del ivery mechanism for indigent defense services . 

The report stated , " . . .  these trends . . .  w i l l  continue . 

Thus [ we ]  cons ider the centra l issue in cost containment 

within the crimina l fund to be the determination of better 

methods of contro l l ing court-appointed costs , yet continuing 

to provide qua l ity representat ion for indigents . lI � 

In 1 9 8 5 , the General Assembly establ i shed two j o int 

subcommittee to study various ind igent defense issues in the 

state cit ing the s ixth Amendment right to counsel , the 

90 Supreme Court of Virgini a ,  Report of the Off ice of 
the Execut ive Secretary of the Supreme Court of Virgin ia on 
Cost conta inment Within the Crimina l Fund and Involuntary 
Menta l Commitment Fund to the Governor and Genera l Assembly 
of Virgin ia , ( Richmond , Va . : 1 9 8 1 ) , 6-7 . 



increas ing costs of providing defense services , concerns 

with the qual ity and ava i labil ity of indigent defense 

counsel . 91 I n  the same year , the Virginia Law Foundation 

contracted with Abt Associates of Cambridge , Massachusetts 

to analyze present indigent defense services and costs in 

Virginia . This report c ited the continuing cr isis in 

72  

indigent defense services in the state as the j ustif ication 

for its efforts to explore the concerns expressed by the 

Virginia state Bar to the governor . These concerns arose 

ma inly from the continuing rel iance on the court appointed 

counsel system and its demonstrated weaknesses , name ly cost . 

One maj or recommendat ion of th is study was that a thorough 

review of the public defender program in the state be 

conducted to determine the qua l ity and level of operations 

in those areas where such off ices existed toward the goa l of 

expanding the system if warranted . The study analyzed in 

detai l  costs under both systems and proj ected expenditures 

if the ass igned counsel system was cont inued and if the 

public defender system was expanded statewide . The authors 

found that the pub l ic defender approach would become more 

cost effective on a statewide basis as private bar fee 

levels increased , reach ing the breakeven point at a 2 1 . 5 % 

increase i n  pr ivate bar fees . �  A " crisis in the indigent 

9lVirginia General Assembly , Senate , Jo int Resolution 
No . 1 3 7 , 1 9 8 5 ;  House of Delegates , Joint Reso lution No . 3 2 4 , 
1 9 8 5 . 

92Robert L .  Spangenberg , Patricia A .  Smith , and Norma 
Casener , Project ing Costs for Various I ndigent Defense 
Systems in Virginia for FY 19 8 6 , ( Newton , Mass . :  The 
Spangenberg Group , 1 9 8 5 ) , 1 1 . 
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defense system i n  Virginia" due to the continued reliance on 

court appointed counsel was identi f ied and a statewide 

public defender system was recommended . 93 

I n  a 1 9 8 8  study of the representation of defendants in 

capital cases in the state , Spangenberg found some feel ing 

among j udges that the problem of capital representation 

could be largely solved through the establ ishment of a 

statewide publ ic defender system in order to offer increased 

pay for counse l  in such cases , better tra ining and 

ava i labi l ity of qua l i f ied attorneys . 94 

The Virginia Bar Association Spec ial committee on 

Indigent Defendants , work ing with the Social Science 

Research Laboratory of the University of Virginia , presented 

a maj or report to the Genera l Assembly of Virginia ' s  

Subcommittee on Indigent Defense Issues in October 19 8 8 .  

Focus ing on the quest ion , among others , of whether lega l 

representation is best provided by the court appointed 

counsel system or the public defender system , this study 

involved a large scale survey of attorneys , state and 

federa l j udges , commonwea lth ' s  attorneys , public defenders , 

and members of the Criminal Law section of the Virginia 

State bar in order to determine their views on the issue . 

The survey revea led that , in genera l ,  public defenders 

were j udged to be only sl ight ly more ef fective than court 

93 Ibid . , 14 . 

94 Robert L .  Spangenberg , et al . ,  The Study of 
Representat ion in Capital Cases in Virginia - Final Report , 
( Newton , Mass . : The Spangenberg Group , 1 9 8 8 ) , 3 2 . 
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appointed counse l .  Overa l l  perceptions of experience , 

preparedness , and competency levels of public defenders and 

court appointed attorneys were also measured . Both types of 

attorneys were genera l ly judged to be adequate in terms of 

the qual ity of their defense . Public defenders were 

general ly ranked as having more experience that court 

appointed counse l even though the criminal bar respondents 

were much less l ikely than members of the non-crimina l bar 

to rank pub l ic defenders as more experienced . 

Interest ingly , responses indicated that pr ivate ly reta ined 

attorneys were felt to be more exper ienced than e ither 

pub l ic defenders or court appointed attorneys . 

Public defenders were also ranked as more prepared than 

court appointed counse l with the same sharp d ivis ion in 

views between members of the pr ivate bar . Aga in , the 

criminal bar was much less l ikely to rank public defenders 

as more prepared . As to leve ls of competency , publ i c  

defenders were genera l ly ranked a s  more competent than court 

appo inted attorneys , but prosecutors were seem as more 

competent then either type of defense counse l .  

In an attempt to measure any dif ferences in output , 

respondents were asked to compare the rates of gui lty pleas 

of fered by the different types of attorneys . Most felt that 

both types of attorneys plead the ir cl ients gu i lty at about 

the same rate . 95 

The Virginia Bar ' s  Subcommittee found that individua l 

95Cappel l  and Jarvi s ,  Report of Survey ,  2 - 5 . 
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court appointed attorneys and public defenders were 

adequate ly qua l if ied ; that the court appointed counsel 

system had serious problems part icular ly related to the low 

fee schedule and lack of adequate re imbursement for incurred 

expenses pursuant to their services . Administrat ive 

problems in the court appointed system were also noted . The 

Committee did not address the relative cost i ssues of the 

court appo inted and public defender systems . It found that 

there was a split among attorneys and j udges across the 

state in their preferences for the two systems , with a 

preference for the public defender approach in urban areas 

and a preference for the court appo inted system in most 

rural areas . 96 The Committee stated that "there is 

insu f f ic ient evidence to support a preference for either a 

court appointed system or a public defender system based on 

the qual ity o f  individua l counsel in either system . ,, 97 

However ,  it recommended to the Genera l Assembly ( 1 ) that a 

public defender system should be established in large urban 

and suburban areas were there is such a preference and it 

can be shown to be cost ef fect ive and ( 2 )  that public 

defender o f f ices should be establ ished in rura l areas where 

there is such a preference or where problems appear 

insurmountable problems with the court appo inted system . 

other recommendations involved improvements in the 

96Virginia Bar Associat ion , Spec ial Committee on 
Indigent Defendants , The Defense of Indigents in Virginia : A 
Consensus for Change , ( October 1 9 8 8 ) , 2 - 5 . 

97Ibid . , 1 6 . 



administration of the court appointed system and increases 

in the fees paid to court appointed attorneys . 98 
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These many studies o f  lega l defense services to 

ind igents focused for the most part on expanding the public 

defender system in order to control costs or on improving 

the qua l ity of defense services to defendants . The most 

recent and thorough such study was comp leted in 1 9 8 9  by the 

Department of Planning and Budget working with other state 

agencies . 99 The study was to examine the issue of costs as 

wel l  as appropriate work load standards , staff ing levels , and 

sa lary levels for existing and future public defender 

off ices . As we w i l l  see , this latter obj ect ive added a 

fundamenta l ly new dimens ion to the adapt ion process of the 

public defender system . 

The study set forth an extens ive l ist of conclusions 

and recommendat ions . Exist ing public defender off ices were 

found to be handl ing many more defendants per attorney than 

recommended by the National Lega l Aid and Defender 

Assoc iation and by the Spangenberg group consultants who are 

nat ionally recognized as experts in indigent defense issues . 

The significance of this was underp layed by stat ing that 

"variances in local court pract ices " reduce the caseload 

l imits below recogn iz ed standards . Obj ect ive case load 

standards for staff ing public defender off ices are not now 

� Ibid . , 2 2 - 2 4 . 

99virginia Department of P lann ing and Budget , A study 
of Ind igent Defense Systems in Virginia , ( Richmond , Va . :  
1 9 8 9 ) , 1 9 . 
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used . The study recommended changes i n  personnel pol ic ies 

of public defender off ices including the adoption of 

" ad j usted caseload l imits . "  These l imits would be 

substantial ly above severa l nationa l ly known standards for 

public defenders . This is interesting given the 

identification in the same study that existing case load 

pressures were causing ser ious docketing problems and the 

attitudes of many j udges that staff ing rema ined the biggest 

problem facing the system . The study also recommended the 

seeking of greater support of the judic iary and local bar in 

indigent defense issues , and admini strat ive improvements in 

individua l public defender o f f ices and in the Public 

Defender Commiss ion at the state leve l . 

I t  is useful to cons ider the key phrases used in the 

study ' s  maj or recommendat ions : " adopt obj ect ive workload 

standards II , " determine cost ef fect iveness" , " reduce costs " ,  

" collect monthly workload information" , " develop uniform j ob 

descriptions , sa lary sca les , and ranges for emp loyees " ,  

" increase lega l education II , "p lay a more active role in the 

deve lopment of pol icies re lated to legal defense 

strategies , "  These phrases reflect the cont inuing pressures 

to improve the administrat ive structure and functioning of 

public defender off ices in order to achieve the goa l of cost 

savings in indigent defense services and to improve the 

qua lity of those services . 

Judges interviewed in the 1 9 8 9  study of ind igent 

defense issues and serving in jurisdictions where there are 

public defender offices indicated that they felt public 
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defenders provided as good or better qua l ity defense 

services than private bar attorneys . They also felt less 

concern with the cost of provid ing defense counse l  than with 

the qual ity of that counsel and the ava i labi l ity of 

qual i f ied criminal defense attorneys to provide court 

coverage . 100 

Summary: The Public Defenders Environment 
and Impl icat ions for Organizational 

Diffus ion Research 

An understanding of the complexities of the pub l ic 

defender ' s  environment is necessary i f  the organi z ationa l  

processes are t o  be analyzed and exp la ined i n  terms of 

diffusion research and organ izationa l theory . Figure 4 

summar i zes the study of this environment as it has been 

presented in the l iterature and by the historical record of 

the Virginia experience . The individual public defender and 

the organi z ation of which he is a part operates in an 

environment characterized by a confl ict in goa ls and values . 

The public defender is faced with goa ls of j ustice and 

economy based on values of due process and production . 

While the right to counsel rema ins the fundamental value 

underlying the defense funct ion , the organi zat iona l 

imperative to meet the demands of administrat ion and economy 

( production) also character izes the operat ion of the pub l ic 

defender organi zation . These organi zations have structures 

and dec is ionmaking processes that must accommodate these 

lOOChappel and Jarvi s ,  Virginia Bar Assoc iation Special 
committee on Indigent Defendants Report , 3 - 5 . 
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varying goa ls and va lues . Various agencies and groups which 

constitute the public defender ' s  environment a ffect and are 

a ffected by the way the public defender operates to defend 

the indigent defendant . The expectations of each group vary 

which exp la ins the differences in the types of legitimacy 

important to the public defender organization . Judicial 

groups demand results from the public defender organi z at ion 

which enhance its own legit imacy in terms of the promotion 

of j ustice and due process and the perception of economy in 

the process ing and expedit ing of cases . other government 

agencies and elements of the crimina l j ustice system 

l ikewise expect the public defender to promote goal s  of 

economy and efficiency wh i le mainta in ing professional 

competence and contr ibuting to the cont inua l conf irmation by 

sponsoring agenc ies that the public defender approach is 

va l id and fu l f i l l ing its po l icy obj ectives . Society demands 

that the public defender ba lance due process and production 

values def ined in terms of lega l and factua l gui l t  so that 

j ust ice can be done whi le soc ial order is preserved and 

cr ime is control led . 

These cons iderat ions of legit imacy , coupled with the 

conf l icting goals and va lues faced by the public defender , 

combine to affect the way these public organizat ions adapt 

and operate to provide publ ic defense services . The ways in 

which this adapt ion occurs and the impacts on defendants and 

the other elements of the environment rema in to be explored . 

The basic question rema ins how do public defender 

organiz ations ba lance the confl ict ing va lues and goals 
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i nherent i n  the defense function i n  order t o  establ i sh and 

ma intain legitimacy within the lega l and criminal j ustice 

systems and within soc iety as a who le? organi z ation theory 

of fers a poss ible answer to this question . 



CHAPTER 3 

THE PUBLIC DEFENDER DIFFUSION MODEL AND ITS 
BASI S  IN ORGANI ZATION THEORY 

Introduction 

Public defender organizat ions have become the 

predominant means of providing for indigent defense needs in 

the united States and a maj or factor in indigent defense 

services in Virginia . I n  f isca l year 1 9 9 1 ,  2 5 . 2  percent of 

total indigent defense expenditures were incurred by publ ic 

defenders handl ing 2 9 . 2  percent of all ind igent charges . 1  

Forty-four percent of Virginia ' s  loca l ities are now served 

by a public defender . The l iterature has shown that public 

defender off ices are more l ikely to be located in larger 

urban areas and that they seem to be more cost-effective 

than the o lder ass igned counsel method . Yet research has 

fai led to indicate a cons i stent or c lear advantage of the 

publ ic defender approach over the ass igned counse l  approach . 

Despite the wea lth of opinions that pub l ic defenders offer a 

better defense to their cl ients , research has also fai led to 

prove a substant ial dif ference in the ef fectiveness of 

Isupreme Court of Virginia , The State of the Jud iciary 
Report 1 9 9 1  (Richmond , Va . ) ,  A7 6-A7 8 . 
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counsel or qua l ity of defense services of fered by the public 

defender over either the ass igned attorney or privately 

reta ined counse l .  

Public defender programs , as part of the crimina l 

j ustice system , are adopted in local it ies to meet the 

mandates of the u . s .  Supreme Court to insure the r ight to 

effect ive counse l  under the due process c lause of the 

Fourteenth Amendment and the sixth Amendment , and to do so 

with as few resources as possible . These goa ls in many 

respects have come to define j ustice for ind igent defendants 

in America with its concern for protecting legal r ights , 

fostering increased bel ief in the va lue of civi l order , 

protecting j udicial economy , and ultimate ly the legitimacy 

of the American crimina l j ustice system . One might ask 

whether public defender organi zations are achieving these 

goa ls as they offer defense services to an increas ing 

percentage of the crimina l defendants entering the crimina l 

j ustice process . 

A goa l of j ustice is to protect the lega l rights of the 

accused . Yet there are differing be l iefs regarding the 

proper ba lance between the need to protect the r ights of the 

accused and the need to protect the order and stab i l ity of 

society . These differences def ine the due process and crime 

contro l paradigms of criminal process , as we l l  as the 

conf l i cting def initions of legitimacy ident i f ied by 

McIntyre ' s  research . In many ways , the va lues which 

characterize the cr ime control paradigm are simi lar to 

production va lues as discussed previous ly . 



Another goa l is to foster increased bel ief in the 

eff icacy and legitimacy of law on the part of participants 

in the crimina l process , indeed , on the part of a l l  

citi zens . Again , dif ferences in bel ief arise over how the 
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crimina l sanct ion should be used to achieve this goa l . The 

differences mani fest themselves as the two paradigms of 

crimina l process and the two definitions of legitimacy . 

Publ ic defenders are placed between these d i f fering 

paradigms . They must operate as i f  both are va l id and must 

reconcile themselves da i ly to the conflicts inherent in 

the ir position in the criminal j ustice system . As McIntyre 

and others have demonstrated , the result ing confusion has 

led to organizat iona l mechanisms for dea l ing with the 

con f l i ct .  Benj amin and Pede l iski stated that in Minnesota 

the establ ishment of a public defender system meant the 

adoption of behavior patterns more closely oriented to the 

due process goa ls than the court appointed attorney 

approach . 2 They a lso stated their be l ief that some other 

public defender programs examined in other states seemed to 

operate more with crime control obj ectives . 

Th is leads to the need to explore the rea l and 

perce ived goa ls of the public defender off ices across 

Virginia and of those who work in them . Are these goa ls 

based on va lues of due process or production? More 

importantly , does it make a difference to indigent 

defendants or to society whether the public defender program 

2Benj amin and Pedeliski , "The Minnesota Pub l ic 
Defender System , " 2 8 6 . 
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operates according to one va lue system o r  another? Also of 

interest is the question whether public defender off ices in 

Virginia operate under different value systems and i f  so , 

how might those va lues have come to predominate in a 

part icular off ice , either at its inception or through a 

process of adaptation by the off ice to its particular 

environment . 

These many questions are about the diffusion and 

reinvent ion of public defender off ices as a maj or means of 

provid ing ind igent defense services in Virgini a .  They 

concern ( 1 ) the reasons why the public defender approach was 

adopted in the 1 9 7 0s and the reasons why the number of 

off ices has cont inued to grow since ; ( 2 )  the way in which 

the off ices have developed organi zationa l ly in response to 

initial goa l s  and to environmental characterist ics ; and ( 3 )  

the effect o f  public defender off ices ' organi zational output 

on the environment in terms of legitimacy in the lega l and 

social  sense . 

Pre l iminary Hypotheses of Relat ionships 
in the Public Diffusion Model 

In l ine with these underlying concerns , the public 

diffus ion mode l  ( f igure 3 )  was developed to explore these 

questions and severa l fundamenta l hypotheses about the 

mechan ics of its operation are centra l to this inquiry . 

Brief ly , the model describes the adopt ion and adapt ion 

process of public defender organizations in Virginia . 

According to the mode l ,  the adoption variables which 

diffusion theory ident ifies in the adoption of an innovat ion 
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are seen t o  rest upon the due process va lues and product ion 

va lues identi f ied in the public defender ' s  environment . 

After adoption , these var iables over t ime and in response to 

environmental pressures separate to become normative goa l s  

and operational goals for the organizat ion . The normative 

goals serve to protect the basic ideol ogy of the defense 

function -- due process and j ustice through an independent , 

professiona l ly competent defense counse l .  Operational goa ls 

protect the existence and growth of the organizat ion in a 

hostile environment where case load pressures and competition 

for scarce resources make such goals necessary . 

The model anticipates ( hypothesizes)  that as t ime 

progresses and pressures increase , a type of goal 

displacement occurs as operationa l goa ls based on production 

va lues become re lat ive ly more important than normative 

goals , even though the latter continue to def ine the 

fundamental idea which holds the individua l attorney in 

place as a member of the organization and legitimates the 

organizat ion in terms of American j urisprudence . 

Organi z ationa l structure and decis ionmaking processes 

used by public defenders are products of these goa ls and 

va lues and organizationa l output such as the defense of 

individua l indigent defendants depends on this structure and 

decis ionmaking process . Ultimate ly , according to the 

diffus ion mode l , the outputs of the public defender 

organization af fect its environment as they impact upon the 

organi z ation ' s  legit imacy and then become cont inuing factors 

in the va lues which shape public defender goals and 
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operations . Severa l basic hypotheses , then , are presented 

by the mode l :  

Hypotheses for Level 1 Ana lyses ( Individual s )  

1 . 1  Pub l ic defenders become less concerned with due process 
and more concerned with production of cases the longer 
they have been involved in public defense work and the 
greater the ir perceptions of environmenta l pressures to 
produce . 

1 . 2  Publ i c  defenders with a greater production value 
orientation w i l l  have personal goa ls less concerned 
with normative issues such as j ustice and equa l ity , and 
w i l l  see organi z ational goal s  simi larly . 

1 . 3  As goa ls of public defenders become more concerned with 
the production of cases , there will  be greater 
agreement that standard operating procedures , personne l 
pol icies , workload standards , and tra ining programs are 
important . 

1 . 4  The greater the concern with the production of cases , 
the greater wi l l  be the percept ion that decisionmaking 
processes are less professiona l ,  col l egial , and 
informa l and more procedura l i zed ,  forma l , and routine . 

These hypotheses concern the individua l public defender 

as he operates in the pub l ic defender and cr imina l j ustice 

environment . They could serve as guides to the exp loration 

and testing of the public defender mode l i f  interest was 

only on the question of how individua ls adapt to and cope 

with the demands of the bureaucratization of indigent 

defense services . It is necessary , however , to cons ider the 

public defender off ices themselves as a unit of ana lysis in 

the invest igat ion of the di ffusion and operation of the 

public defender system since purposeful organi zation action 

is impossible without individual action . Ana lys is of public 

defender organizat ions must cons ider both individual and 

organi zation since social systems are shaped by human w i l l  
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and social as wel l  a s  administrative theory demand that this 

exploratory research connect the two . 

The hypotheses stated above need to be stated also in 

organizat ional terms in order to investigate var iations in 

public defender off ices around the state and to explain the 

reasons for the variation in terms of measures of individua l 

va lues and goa ls , as we l l  as environmenta l factors . For 

example , the public defender dif fusion mode l would 

anticipate that the average value orientation of public 

defender off ices would become more productiona l in nature 

and less due process in nature as demands from the crimina l 

j ustice system increase . Obj ective measures of off ice 

product ivity and output should a lso vary as the overa l l  

measure of off ice goa ls changes . For example , the stronger 

the average due process orientat ion of an off ice , the 

greater the percentage of cases going to trial should be i f  

the public defenders are attempting t o  cha l lenge any errors 

made in the crimina l process and to establish lega l gui lt as 

the due process parad igm demands . 

Hypotheses for Leve l 2 Ana lyses ( Publ ic Defender Off ices ) 

2 . 1  Public defender off ices become less concerned with due 
process and more concerned with production of cases the 
longer they have been established and the greater the 
measures of pressures to produce . 

2 . 2  Public defender off ices with greater product ion value 
orientat ions will have goa ls less concerned with 
normative issues such as justice , equa l ity . 

2 . 3  As value orientations of public defender off ices become 
more concerned with the production of cases , there will  
be greater consensus that standard operating 
procedures ,  personne l policies , workload standards , and 
training programs are important . 
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2 . 4  The gr7ater the concern with the production of cases in 
an �f�1ce , �he greater w i l l  be the perception that 
dec 1s1�nmak1ng �rocesses are less profess iona l , 
col leg1a l , and 1nforma l and more procedura l i z ed 
forma l ,  and rout ine . 

' 

2 . 5  There is a correlation between measures of 
organizat iona l output and productivity and underlying 
goal and value or ientations . 

2 . 6  Legit imacy of public defenders as profess iona ls among 
others in the loca l crimina l j ustice system is greater 
the longer there has been a branch off ice in the area 
and in urban regions . 

Taken together these hypotheses ref lect commonly 

accepted concepts in organizational theory : ( 1 )  

organizat ional and personal goa ls are re lated to va lues , 

( 2 )  organi zational structure and dec isionmaking processes 

are funct ions of goa ls and values , ( 3 )  organizationa l output 

is a function of organizationa l structure and decisionmaking 

processes , and ( 4 )  organizationa l legitimacy is a function 

of organizationa l  output . This sequence of elements was 

descr ibed in chapter 1 .  Figure 6 presents these concepts in 

a form more useful for developing the methodology for 

exploring the public defender diffusion model . This 

representat ion resembles the public defender diffus ion model 

which , as shown above , serves to descr ibe the public 

defender ' s  environment and to place prel iminary research 

questions in context of that environment . This simp ler 

model ( f igure 6) shows the two units of ana lys i s ,  l inkages 

between mode l elements , as we l l  as the presence of exogenous 

and secondary var iables . It also represents basic concepts 

der ived from the l iterature describing the publ ic defender ' s  

environment reviewed in chapter 2 ,  elements of 
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d i f fus ion research , and organ ization theory as it deals with 

organizat iona l goa ls and goal displacement , the relationship 

between structure and goa l s ,  decisionmaking theory , and the 

research on organi zationa l legitimacy . Attention now turns 

to these concepts in more deta i l .  

Adopt ion Values and Goals 

Organi z at iona l goa ls for public defender off ices 

i nc lude ( 1 )  the forma l goals of the organi z at ion such as the 

goa l to "provide adequate legal defense for indigent 

defendants" and to provide this service at least cost to the 

state , ( 2 )  the goa ls leaders of the organi z ation feel are 

necessary in order to survive pol itical and economic 



conaitions of the local environment , as wel l  as ( 3 )  the 

informa l goa ls of a l l  organizat iona l members .  
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The mandates of the U .  S .  Supreme Court and the 

deve lopment of law genera l ly were in large measure 

respons ible for the definition of an " adequate defense" as a 

primary goal of the public defender pi lot program in 

Virginia . 

Economic conditions and the runaway growth in indigent 

defense costs a lso affected the origina l goals of the public 

defender system due to the natural competition for f iscal 

resources . It is clear from the Virginia experience that 

the "minimum-opt imum" view of public expenditures , wherein 

the minimum that must be spent to provide ind igent defense 

services is seen as the opt imum , has characteri z ed the local 

environment from the beginning of the public defender 

system . An initial goa l  of the public defender pi lot 

proj ect was to demonstrate cost savings over the court 

appointed attorney system and a cost savings ana lys is has 

been a part of official Publ ic Defender Commission 

stat istics since the 1 9 7 0s . " Cost conta inment" has 

continued to be the goal of the j udiciary as we l l  as budget 

subcommittees of the legislature and executive "p lanning and 

budget " offices as greater governmental resources have gone 

each year into the ana lys is of costs of services for 

indigent defense . At the same time , annual court appointed 

attorney costs have exploded , increasing 1 3 8 . 7 % from 1 9 8 5  to 

1 9 9 0  to reach nearly $ 1 7  mi l l ion . Reports from the Public 

Defender Commiss ion each year emphas ize to sponsor ing 



agencies and budget makers the case load and f inanc ial 

statistics which j ustify the public defender ' s  continued 

operations and expansion . 
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Pol itica l conditions a lso a ffected the leve l o f  support 

for the pi lot program on the part of the general publ ic and 

lawmakers , as wel l  as leaders in sponsoring and cl ient 

agenc ies such as the j udiciary and loca l bar associat ions . 

In Virginia , the historical record shows the continu ing 

complex ity of pol itical support for the public defender 

idea . In some loca l ities , for example , opposition by the 

local bar has delayed or prevented the establ ishment of a 

public defender off ice in there . 

A recent survey of members of the criminal j ustice 

system invo lved in defense issues showed the dynamics of 

this support . Accord ing to Cappe l l , the weakest support for 

the publ ic defender system in Virginia is found among the 

private crimina l bar . In some areas , a maj ority of a l l  

respondents prefer court appointed counse l for urban areas . 

For suburban areas , j udges and non-crimina l private 

attorneys favor the public defender approach whi l e  

Commonwea lth Attorneys and members of the crimina l pr ivate 

bar favor the court appointed counse l approach . Respondents 

from the Richmond region and from southeastern Virginia 

favor the court appointed system for suburban areas . The 

only thing upon which a l l  types of respondents agree is that 

court appointed counsel are best able to serve the rura l 



areas of the state . 3  We can assume that these preferences 

trans late somewhat into levels of support for the public 

defender system in respondents ' loca l areas and for the 

public defender system in general .  

McIntyre found that attorneys became public defenders 

in order to gain experience in tr ial work and to make a 
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positive contribution to society . 4  Eckart and stover found 

that the des ires to help people and to gain experience as a 

crimina l trial lawyer were the most important incentives for 

becoming a public defender . Monetary rewards , des ire for 

compet ition , and the chance to br ing about social change 

were other reasons given by public defenders . 5  

These persona l goa ls ref lect va lues of due process ,  the 

des ire to help people , to see that j ustice is done and that 

the rights of defendants are protected , and economic va lues , 

the des ires to gain exper ience as a trial lawyer and to grow 

professiona l ly .  The public defender organi z at ion must 

accommodate these persona l goals , not by allowing them to 

disp lace formal goals , but rather by ba lanc ing a l l  goa ls 

through its des ign and decisionmaking processes . 

with the additional of personal goals , the adoption 

var iables describing the establ ishment of the public 

defender system in virginia are clear . They are easi ly 

3Cappe l l  and Jarvis , "Report of a Survey , "  3 .  

4McIntyre , The Public Defender , 8 6 .  

5 Dennis R .  Eckart and Robert V .  stover , " Public 
Defenders and Routinized Crimina l Defense Processes , "  
Journa l of Urban Law 5 1  ( 19 7 4 ) : 6 7 4 . 



understood in terms of the needs , commun ication , 

environmental ,  and innovation class ificat ions reviewed in 

Chapter Two . Most importantly , these adoption goa ls , rest 
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upon va lues of due process and production and are , according 

to Perrow , 

the product of a variety of inf luences , some of them 
enduring and some fairly transient . . . the 
personal ity of top executives , the history of the 
organizat ion , its community environment , the norms and 
values of the other organiz ations with which it deals , 
the techno logy and structure of the organizat ion , and 
u lt imately the cultural setting . 6  

Normative Goa ls 

The deve lopment of the right to counsel was explored in 

chapter 2 .  This right const itutes the basic raison d ' etre 

for public defenders ; the " core technology" of publ ic 

defender organiz ations rema ins the defense function as 

def ined by the Amer ican lega l experience and characterized 

by the ideals of j ustice , due process protection , equa l ity 

and fa irness . The Public Defender Commission stated in 1 9 7 8  

that " the Commission ful ly recognizes that providing 

ass istance of counsel to indigents means adequate and 

ef fective assistance The values and goa ls defin ing 

this core techno logy include the concern of individua l 

publ ic defenders to "help people" by providing professional 

and competent lega l counsel .  The goa l of competency is 

6Charles Perrow , Organizationa l Ana lysis : A 
Sociological View (Monterey , CA : Brooks / Cole Publ i shing 
Company , 1 9 7 0 ) , 1 7 2 . 

7pub l ic Defender Commission , Third Report of the 
Pub l ic Defender Commiss ion to the Governor and the Genera l 
Assembly , January 19 7 8 , 2 .  



part icu larly important given the common perception among 

defendants that public defenders are not as competent as 

privately retained counsel .  Together , these goals , 

ref lecting due process va lues , are the normative or idea l 

goals which help establish for the individual public 

defender and the organization the legitimacy necessary to 

existence . 

Operational Goals 

9 4  

The need t o  provide defense services with l im ited resources 

led to the establishment of the public defender system . As 

a public agency , the early off ices and the central 

administrative bureau of the system became at once concerned 

with administrative tasks . Annua l data summaries , required 

by statute , began after two of the or iginal three off ices 

started operations . Bui lding upon the adoption goal of 

economy and the va lue of production , the Pub l ic Defender 

commiss ion began quickly to ana lyze the numbers of cases 

processed and cert if ied to the grand j ury by each off ice , as 

we l l  as to report the number and types of charges , felony 

and mi sdemeanor , dealt with . 

Cost per defendant and per charge data became routinely 

published , as wel l  as the demonstration of cost savings over 

the court appointed attorney approach for each office . In 

June 19 7 6 ,  the Commiss ion stated that its operations had 

saved the Commonwea lth nearly $ 17 0 , 0 0 0  in two years . 8  As 

8public Defender Commiss ion , Second Report of the 
Virginia Public Defender Commiss ion to the Governor and 
Genera l  Assembly of Virginia , June , 1 9 7 6 ,  2 - 3 . 
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case load increased , official statistics reported cases 

( charges ) per attorney , among other "productivity measures . "  

I n  1 9 8 9 , a maj or consultants ' study recommended the 

establishment of case load l imits per attorney , speci f ic 

personnel pOl icies and other administrative controls to 

improve the management of the public defender off ices . It 

appears , then , that production goals become more important 

as environmenta l pressures ( caseload and f iscal resources , 

for example)  increased . Normative goa ls rema ined , however , 

and the problem for the organi z at ion became one of 

operationa l i z ing both types of goals in its day-to-day 

activities . 

This review leads to the prel iminary operationa l i z at ion 

of va lues as fundamental bel iefs regarding the criminal 

process and the use of the criminal sanction which can be 

categori z ed as due process va lues and production va lues and 

measured by means of attitudinal survey quest ions . Goa ls 

inc lude both individua l and organizat ional goa ls .  Individua l 

goa ls are the reasons public defenders chose public defense 

work and the degree to which their goals have been rea l i zed .  

Persona l goa ls can be categorized a s  due process or self­

interest oriented . Organizational goa ls are those 

ident i f ied operat ing in the off ice as forma l or informa l 

goa ls and can be classif ied as due process or operations 

( product ion) oriented . It is possible to assess the 

dimens ions of goa ls through survey quest ions of those 

working in public defender off ices . 



Changing Organizationa l Goa ls - Goa l Displacement 
in Public Defender Organizations 
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There are certain diff iculties in discussing 

organizat iona l goals . strictly speaking , people have goa ls , 

not organizat ions . There is also the problem of identi fying 

goa l s  and in distinguishing means from ends . Despite these 

problems , it is vital to examine the reasons public 

organizations exit -- their respons ibil ities to society and 

the methods they use to meet these respons ibi l it ies . As 

Perrow states : 

Goa l s  are multiple , conf licting , pursued in sequence , 
open to group barga ining , and , in genera l ,  
problemat ical , rather than obvious and given . Not only 
are they not obvious and given , but they provide the 
best single c lue to the dist inct ive ' character ' of an 
organizat ion . . . [ and ] the most complete 
understand ing of an organization wi l l  come through an 
analys is of its goa ls and basic strategies . 9  

The adoption goa ls of publ ic defender organi zations 

were identi f ied previously as we l l  as the categories of 

normative and operational goa ls which describe public 

defenders ' activit ies . The idea that goa ls change as an 

organizat ion moves to meet its forma l or adoption goa ls is 

common ly accepted in organization theory . s i l ls has studied 

the process by which organizations set up procedures or 

routines in order to accomp lish the ir goa ls and how members 

of the organiz ation over time come to consider such routines 

as goa ls in themse lves rather than as means to achieve 

des ired ends . These organizational procedures come to guide 

the activities of the organization . Reviewing the work of 

9Perrow , Organi zational Analysis , 18 0 .  
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Merton , s i l l s discusses the observation that "adherence to 

the rules , origina l ly conceived as a means , becomes 

transformed into an end- in- itself ; there occurs the fami l iar 

process of displacement of goals • " 10 This process 

describes the routinization or administrative regularity 

ident i f ied in studies of public defender organizat ions . 

Selzn ick describes the ma in source of goa l displacement 

as the delegation of decisionmaking authority to 

organizat ion members and their coming to regard da i ly 

actions as less related to the ultimate ( normat ive ) goa ls of 

the organization and more related to the ir own status and 

the ir relationships with others in and around the 

organization ( such as judges , other attorneys , and 

defendants in the case of publ ic defenders ) .  In other 

words , goa l displacement occurs when employees ' concern for 

pos ition and career advancement subordinates the 

organi z at ion ' s  goa ls . l l 

In  the public defender off ice every attorney has a 

great dea l of discret ion in handl ing his ass igned cases . 

This discretion def ines the level of professional competency 

and independence which are a part of the trad ition of 

lawyer ing . It is also to be expected in an organi z ation 

better described as professiona l ,  perhaps bureaucrati c ,  

lORobert K .  Merton , Social Theory and Social  
Structure , ( New York : Free Press , 194 9 ) , 155 , is quoted in 
David L.  s i l ls , " Preserving Organizationa l Goa ls , "  The 
Soc iology of organizat ions , ( New York : The Free Press , 
1 9 7 0 ) , 2 2 8 . 

ll Ibid . , 2 2 9 . 



rather than hierarchical . Personal goa ls of public 

defenders are important considerations in the ir 

organi z at ions as McIntyre , Eckart and stover , and others 
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have revealed . Yet for public defenders , as the review of 

the ir environment has shown , due process goa ls are important 

as wel l .  Rather than being displaced t o  " pathological 

proportions , ,, 12 the adoption goals of the organizat ion 

remain important to organizat ion members as they strive to 

balance adoption and persona l goals . From the research on 

publ ic defenders , it is not the confl ict between adoption 

goa ls and persona l goals which presents the most difficult 

organi z at iona l problem . 

Blumberg discusses the " bureaucratic pressures "  which 

af fect public defenders and other attorneys . He believes 

that concerns for the substance of due process are in t ime 

replaced by a " perfunctory administrative-bureaucrat ic 

vers ion of due process ,, 13  and that the public defender 

becomes subj ect to pressures unique to his role and the 

obl igat ions of his organi z ation , pressures which cause him 

to stress " administrative regularity" over adversar ial 

cha l lenge . 14 LaFrance agrees . His study led him to 

describe the "assembly-l ine methods" of public defenders 

where admini strat ive decisionmaking is used to dec ide lega l 

12 Ibid . , 2 2 7 . 

13A . S .  Blumberg , "The Practice of Law as a Conf idence 
Game : Organizationa l cooptat ion of a Profession , "  Law and 
Soc iety Review 1 ( 19 67 ) , 15-3 9 . 



and procedura l questions . 

Eckart and stover argue that organizational goa ls can 

change over t ime to l imit the behavior of public defenders 

and make it diff icult to res ist routinization of 

decisionmaking processes through the establ ishment of case 

process ing rules , standardizat ion of cases , and rout ine 

responses to the prosecution ' s  actions at the pretr ial 

99  

conference stage of the criminal process . 1S The process of 

forma l i z at ion of organizational decisionmaking processes and 

structure is a common subj ect of study in the l iterature . 

In his study of change in governmental bureaucrac ies , 

for example , Meyer found that orig ina l organi zational 

structure of local f inance agencies was a function of the ir 

origins and environments and that they became more 

forma l i zed with t ime , and then more hierarchica l in 

structure . 16 Data showed a direct relationship between the 

year of establishment and degree of forma l i z ation with these 

agenc ies . Elements of the environment such as compet ition 

from other agencies were shown to af fect the 

responsibil ities of the agency . Furthermore , demand for 

agency services affected the forma l structure in terms of 

number of divisions and sections within the organization . 17 

is Eckart and stover , " Public Defenders , "  6 6 5 -6 8 1 . 

16Marsha l l  W .  Meyer , Change in Public Bureaucracies , 
( Cambridge : Cambridge University Press , 1 9 7 9 ) , 1 8 2 - 1 8 3 .  

l1 Ibid . , 1 8 6 - 18 7 . 



Public Defender Behavior as a Function of Goals : 
Decisionmaking Processes and 

Organiz ational structure 
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Public defender organizat ions are caught between 

con f l icting pol icies and operate under confl ict ing goals . 

F irst , they are faced with the need to legitimate the 

crimina l j ustice system and to point out the errors of 

others . Second , in order to meet the goal of helping 

protect due process rights of defendants , they must 

construct a lega l obstacle course in each case to establish 

gui lt or innocence on a lega l basis whi le also making 

compromises of due process values in favor of bureaucratic 

va lues of production to handle case loads with the l imited 

resources ava i lable . They must adapt to these 

contradictions by establishing a dec isionmaking process and 

organi zational structure which ba lances confl icting goa ls in 

such a way so that individua ls cont inue to serve as pub l ic 

defenders and the organi zation itsel f  wi l l  cont inue to 

exist . One of the most evident responses pub l ic defender 

organi z at ions make to this complex situation is the 

routini zation of decisionmaking processes and the adopt ion 

of product ion va lues leading to the case-by-case approach . 

Goa ls aris ing from responses to pol itica l and economic 

conditions , for example , lead public defender organiz ations 

to adopt a " quiet , " " nonaggressive , "  " case-by-case" approach 

in the ir defense activity in order to provide " adequate " 

defense services with a minimal of " disruptive tactics " that 

might upset the perceived precar iousness of the public 

defender ' s  position in the loca l environment . In the 
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situation studied by Eckart and stover , they found that the 

public defender lacked widespread pol it ica l support from the 

genera l  public and lawmakers as wel l  as economic support in 

the form of an adequate budget . As an example of this level 

of support , the state j udiciary , whi le giving the public 

defender a great dea l of freedom , became very concerned any 

t ime the actions of a public defender tended to reduce the 

pub 1 ic image of j udges and the courts . 1 8  

The research of McIntyre e lucidates another reason for 

this " shrinking violet syndrome ,, 1 9 of public defenders . 

McIntyre establishes the fact that public defenders as 

attorneys are perceived by clients and others in the 

crimina l j ustice system as less capable than pr ivate ly 

retained attorneys and work under " the stigma of 

inept itude . ,, 20 The answer to the question of whether public 

defenders are less competent than other attorneys is not 

important here . 21 What is important is the fact that the 

perception of ineptitude has been sUbstantiated in study 

after study . The idea arises ultimately from the fact that 

the public defender is seen as a " bureaucratic funct ionary , "  

an agent of the government , and from the notion especi a l ly 

18 Eckart and stover , " Publ ic Defenders , "  6 6 8 . 

1 9Anthony Downs , Ins ide Bureaucracy ( Boston : Litt l e ,  
Brown and Company , 1 9 6 7 ) , 2 17 .  

2°McIntyre , The Public Defender , 6 2 -7 4 . 

21 considerable research into this quest ion has not 
resulted in any conclus ive evidence that public defenders 
are any less or any more capable than other attorneys . Some 
of th is research was reviewed in Chapter Two .  
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of defendants that "you only get what you pay for . " Dahlin 

adds to these reasons for the perception by saying that 

public defenders have not promoted recognition by society of 

the fact that they are effective attorneys . 22 

I f  Eckart ' s  and stover ' s  view is va l id ,  the case-by­

case approach , especi a l ly in the face of heavy case load and 

other environmenta l constraints , requires that defendants be 

seen as units to be processed ; that " adequate" defense 

become def ined in terms of what is poss ible with the l imited 

t ime and other resources avai lable to the public defender 

off ice . This leads to the search for an organi z at iona l 

structure and decisionmaking processes that wi l l  minimize 

costs in terms of time , money , and effort . Eckart and 

stover argue that organizational goa ls and structura l  

arrangements l imit the behavior of public defenders and make 

attorneys receptive to such routinized dec is ionmaking 

processes , and that once a routine become establ ished , such 

decisionmaking leads to the standard ization of cases and the 

actual entrenchment of rout ines to handle them . 23 

The routines that public defenders adopt to accompl ish 

this inc lude standardi zation of cases by the public defender 

and a rel iance on the prosecutor for information in the 

critical ear ly stages of a case . In effect , the public 

defender reduces the energy required for each case by 

" defin [ ing ) the . problem [ of defending his c l ient ) 

22McIntyre , The Public Defender , 6 5 . 

2 3Eckart and stover , " Publ ic Defenders , "  6 6 5 . 
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by plea bargaining within the general patterns set down by 

the prosecutor . ,, 2 4  The public defender may do this by , for 

example , adopting the plea bargaining " rules of thumb" of 

the prosecutor such as " i f the defendant is a f irst 

offender , and the charge is sale of drugs , charge him with 

possess ion of drugs for sale . " 

Sudnow agrees with this stating that the public 

defender is not interested in preparing the " best" defense 

poss ible , but rather an adequate one . He does not seek 

informat ion from the defendant to prepare the strongest 

possible defense . Instead , he assumes early on that the 

defendant is probably gui lty of at least something and seeks 

j ust enough information to categorize the case and to define 

it in terms of preestabl ished c lassif ications for which 

there are establ ished routines . Sudnow also character izes 

the plea barga in ing between the publ ic defender and the 

prosecut ion as one based on "a set of unstated recipes for 

reducing origina l charges to lesser offenses . "  He claims 

that the goa l of the public defender is to process cases 

quickly and easi ly and if a tr ial is necessary , not to work 

to produce victory but rather to avo id appe l late 

determination that he was negligent . 25 

The processes that Eckart and stover , Sudnow , and 

others describe are supported by work in severa l areas of 

organizat iona l theory . March and Simon descr ibe the process 

24 Ibid . , 6 7 9 .  

2 5Dah l in , "The Public Defender ' s  P lace , " 1 0 0 - 1 0 1 .  
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of the routinization of organizational activities in order 

to simp l i fy responses to predictable events . Faced with the 

task of defending a cl ient , the public defender must define 

the j ob in terms that will guide his actions . According to 

Eckart and stover , the public defender def ines his task 

largely as " one of defending a gui lty client by plea 

bargaining within the general parameters set down by the 

prosecution . ,, 26  Having defined the task , the publ ic 

defender must search for methods to accomplish it repeatedly 

as cases are ass igned to him .  I f  such methods are found 

that are successfu l ,  they will be used aga in and aga in and 

his " search process" will  become rout ine . 27 

For the public defender , this rout ine is one where he 

is constrained by t ime and case load and dependent in most 

cases upon the facts presented by the prosecution early in 

the case . So , as Cyert and March suggest in such routine 

decisionmaking situations , the public defender draws upon 

" rules of thumb" to in itiate action in a case and dea l with 

the prosecuting attorney . In other words , he standardi zes 

cases and deve lops routines in order to l imit the resources 

needed to process each case : he satisfices in cooperation 

with the prosecution and the courts " to assure a steady f low 

of cases . ,, 2 8 

According to March and S imon , man is " intendedly 

26Eckart and stover , " Public Defenders , "  6 7 9 . 

27March and S imon , 1 7 9 -8 0 .  

28 Eckart and stover , " Publ ic Defenders , "  6 8 0 . 
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makes decisions " subj ect to the inf luences of the 
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organizat ion group in which h e  participates . ,, 2 9  One of the 

ways this is done is through the standardization of 

dec isionmaking practices so that the members of the 

organizat ion " adapt their decis ions to the organizat ion ' s  

obj ect ives . "  Confronted with a complex choice in the 

processing of cases , then , the public defender w i l l  

construct a s imp l i f ied mode l of the situation us ing any 

established rout ines or rules avai lable , and wi l l  select the 

f irst sat isfactory solution to the choice problem . The 

standard izat ion of cases f its this " satisfic ing" model we l l .  

The relevant dec ision then becomes one of categor i z ing the 

case and apply ing the rule that appl ies to the 

c lass ification . This routini zat ion "makes the crimina l 

process more predictable and contro l lable , but it also 

severely l imits the public defender ' s  behavior . ,, 3 0  

The S imon model of organi zation describes the processes 

many researchers whose work has j ust been reviewed have 

noted to be taking place in public defender organ izat ions . 

Th is mode l was summar ized wel l  by Perrow : 

it ca l l s  for satisficing behavior ; sequential and 
l imited search processes that are only mildly 
innovative ; specia l i z ation of activities and roles so 
that attention is directed to "a particu lar restricted 
set of va lues , " ; "attent ion-d irectors that channe l ize 

2 9J . G .  March and H .  A .  Simon , Organiz at ions ( New 
York : John wiley & Sons , 195 8 ) , 3 6 - 3 7  in Charles Perrow , 
Complex organiz ations : A cr itical Essay ( Glenview , I l l inois , 
1 9 7 9 ) , 1 4 2 . 

30 Eckart and stover , " Publ ic Defenders , " 6 6 6 . 
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behavior" ;  rules , programs , and reperto ires o f  act ion 
that l imit choice in recurring s ituations and prevent 
an agon i z ing process of optimal decisionmaking at each 
turn ; a restr icted range of stimuli  and situations that 
narrow perception ; training and indoctrination enabl ing 
the i ndividual to "make decisions , by himself as the 
organizat ion would l ike him to decide ' ;  and the 
factoring of goa ls and tasks into programs that are 
semi-independent of each other so as to reduce 
interdependencies . 31 

The S imon model of organi z at ions describes satisficing 

behavior as a sequent ial and l imited search process that is 

not part icularly innovative and involves the spec ializat ion 

of activities and roles so that attent ion focuses on a 

def ined set of va lues . Behavior is channel i zed by rules , 

programs of act ion that l imit choice in recurr ing 

s ituat ions , and percept ion is narrowed . These rules are 

incu lcated through organizational structura l  arrangements 

where training ,  indoctr inat ion , and operating po l icies and 

procedures become tools which enable the individua l to make 

decis ions by himself but according to organi z ationa l 

demands . 32 

The basic methods and mechanisms of work ( case ) 

ass ignment and case process ing within the public defender 

off ice constitutes the fundamental definit ion of 

decis ionmaking processes for purposes of this research . 

This inc ludes the degree of routinization and amount of 

discretion a l lowed in these activities as perce ived by 

public defenders . The structure that supports these 

processes can be described in terms of the presence or 

31 Perrow , Complex organizations , 1 4 5 . 

32 Ibid . 
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absence of basic administrative support activities and 

functions in the public defender system and branch off ices 

such as training programs , personnel policies , workload 

standards , and level of supervis ion . 

Organizational Output 

Packer , in many ways , set the research agenda for years 

in the indigent defense area when he examined the output 

variables of crimina l j ustice programs . His 

operat iona l i zation of the due process and crime contro l 

parad igms of fered severa l potent ial measures of output of 

the public defender at three stages of the crimina l process , 

arrest-to-charge , charge-to-disposit ion , and review and 

correct ion of errors . According to Benj amin and Pedel iski , 

there are several act ivity patterns which may be examined to 

test the value or ientation of defense counsel behavior . One 

centers on the efforts of defense counse l to obta in release 

of cl ients on the ir personal recognizance . The percentage 

of accused released from custody prior to dispos ition 

proceedings can serve as a comparative indicator of 

attachment to the goa ls of the due process mode l .  Another 

ind icator is the act ivity of defense counsel in uti l i z ing 

procedures to test whether the due process requirements that 

are imposed on the pol ice and the prosecution are ful ly met . 

This inc ludes the invocation of pre l iminary hear ings to test 

probable cause , discovery proceedings , mental competency 

hearings , and evident iary hearings . 

An inferential indicator of the or ientation of defense 
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counsel may also be found in the dismissal rate . The 

proportion of accused initially p leading gui lty and the 

percentage of cases taken to trial certainly represent a 

measure of due process orientation . This may represent the 

most direct indicator of the differences between the two 

mode ls of crimina l process . 

We would expect , therefore , that public defender 

programs showing a higher proportion of cases dismissed , a 

sma l ler proportion of gui lty pleas , and a higher proport ion 

of cases going to trial would be more l ikely operat ing under 

due process goa ls and should demonstrate a greater degree of 

agreement with those values on some measurement instrument . 

S imi larly , to the degree that the crime control model 

operates under administrative or bureaucrat ic va lues , we 

would expect these output measures to change accordingly . 

The number , type , and results of case processing 

functions such as caseload mix and the proport ion of cases 

going to trial serve as measures of output for the current 

study . Output a lso inc ludes measures of off ice product ivity 

such as average cost per case . It is poss ible to obta in 

these measures from official data or secondary sources . 

Public Defenders and Organizational Legitimacy 

The concept of legitimacy is important to understanding 

the relationship between the public defender organizat ion 

and the environment as reviewed previous ly in the discussion 

of legitimacy and j ustice . It is important because of the 

ef fect legitimacy or the lack of it can have on the 
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organizat iona l goa ls and internal operations of the public 

defender office . Whi le no one would seriously argue the 

lega l legit imacy--or lega l right to exist--of public 

defender organizations , McIntyre shows that public defenders 

f ind it impossibl e ,  or at least very d i f f icult , to negot iate 

a broader social  legitimacy because of the basic 

contradictions in the ir roles . They have not negotiated the 

legitimacy of the ir own publ ic defender organi zat ion as a 

profess iona l ,  competent organizat ion in the lega l and social 

environments .  

As an organizat ion created to enhance the legitimacy of 

the courts ,  the public defender must provide competent 

counsel to defendants . They must a lso be on the alert for 

and pinpoint the mistakes of others ( such as police , 

prosecutors , and j udges ) which can threaten the due process 

rights of cl ients . 33 Competent defense counsel , however , 

can be seen as a threat to the legitimacy of the criminal 

j ustice system in which mistakes are bound to occur . Caught 

between institutiona l role or goa l to enhance the legit imacy 

of the criminal j ustice system and the role of possibly 

threatening its legitimacy by chal leng ing errors of others 

in the system , the public defender organi zat ion is forced to 

" rema in in the shadows , "  that is go about its work quiet ly , 

obscurely . 

33Those threatened it seems are more l ikely to 
interpret the efforts of public defenders to pinpoint errors 
as attacks on the ir roles , status , etc . , and not to cons ider 
the possibi l ity , which I too must ignore here , that such 
ef forts might ultimately increase the legit imacy of the 
crimina l j ustice system . 
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Aga in the work o f  Eckart and stover confirms this idea 

as evidenced by their f indings that the state j udic iary took 

strong notice whenever the work of the public defender cast 

a shadow on the public image of the j udges and courts . 

Also , early in the history of the public defender 

organizat ion they studied , there was a goal to " engage in 

creative lega l strategies involving multiple cases , 

important constitut ional issues , aggress ive efforts to 

change the court system . . . ,, 34 Such " due process" ef forts 

were not supported by " relevant organ izations " and were 

short-l ived . The "quiet" of public defense work leads to 

the adopt ion of organi z ational po l icies and structures to 

protect that qu iet and to protect the persona l motives of 

individua l public defenders for rema ining in such work . 

Legitimacy is therefore important to a l l  organizat ions 

and to those who work in them . It is a social process 

whereby an organi zat ion j ustif ies its right to exist in the 

views of those in the various areas of its environment such 

as criminal j ustice agencies , other attorneys , the courts , 

defendants , and society at large . 35 " Legit imacy reflects a 

social  assessment of both what an organi zat ion accomplishes 

and how it accomplishes whatever it does : legit imacy is an 

eva luation of both an organization ' s  means and ends . ,, 36 

Given the scope of the concept of legitimacy , its 

34 Eckart and stover , " Publ ic Defenders " ,  6 6 8 . 

35McIntyre , The Public Defender , 1 7 3 . 

36McIntyre , The Publ ic Defender , 1 7 3  citing Perrow , 
Organizational Ana lysis , 1 9 7 0 .  
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mean ing for purposes o f  this research must be l imited a s  the 

degree to which public defenders as attorneys are perce ived 

by others in the criminal j ustice and j udicial systems as 

profess iona l s  and competent counsel ,  and how others perce ive 

the appropriateness of the public defender approach in 

providing ind igent defense services . Whi le this ignores the 

importance of society as a whole in discuss ing the 

legitimacy of public defenders , it does a l low some measure 

of how we l l  public defenders have been able to establ ish 

legit imacy within their immediate environments .  The 

measures of legit imacy thus l imited are ava i lable from a 

survey of attitudes conducted in 1 9 8 7  by researchers at the 

Univers ity of Virginia . 

Conc lusions and Summary 

I n  his study of defendants ' attitudes toward public 

defenders , Dahlin raised the question which undergirds the 

reason research such as that proposed in this study is 

necessary . He asked whether or not publ ic defenders , as 

attorneys and as public organizat ions , were actually making 

a contribution to the stabil ity and cont inuity of the lega l 

and soc ial systems . 37 A consideration of this quest ion 

ultimately leads to the question of the legitimacy of public 

defenders in our society . 

As chapter 2 described , the environment of the public 

defender is comp lex . Elements of this environment have a 

direct inf luence on the process by which these organiz at ions 

�Dahlin , " The Public Defender ' s  P lace , " 1 1 9 . 



are established , grow , adapt , and af fect not only those 

d irectly served but a lso society at large . The most 

fundamental characteristic of the public defender ' s  

environment is the existence of confl i cting goa ls and 

values . These goa ls and values become interna l i z ed by 

public defender organiz ations and individuals within the 

organizat ions as they strive to establ ish and ma inta in 

legitimacy . 
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During the adapt ion process , goa ls come t o  serve two 

fundamental purposes : ( 1 )  protection of the ideological 

" core" of the organization and ( 2 )  ma intenance of legit imacy 

with other groups and organizations , including defendants or 

cl ients . The operat iona lization of these conf l ict ing goa ls 

and va lues by the public defender organizat ion af fects the 

structure and output of the organization , and ultimate ly the 

legitimacy of the public defender system within the criminal 

j ustice and j udicial systems , as wel l  as within American 

society . The abi l ity of the public defender to manage 

confl ict ing goals whi le negotiating legitimacy with elements 

of the environment raises important questions about the 

abil ity of a l l  public organizations in genera l  to dea l  with 

increas ing ly complex problems with l imited resources . 

One of the problems with previous research into public 

defense issues and the eva luation of public defender systems 

has been the tendency to def ine and eva luate "effect iveness" 

of public defender systems as compared to other approaches 

without cons idering the va lues underlying the measures of 

effect iveness . The maj or step in correct ing this is to 
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explore the role of goa ls and va lues in public defense work 

by examining the relationships between goals and va lues and 

organizat ional decis ionmaking processes and structure , as 

wel l  as actua l output of public defender organiz ations 

without undue reference to " ef fectiveness . "  

As public defender organizations become established and 

face increas ing case loads and competition for resources , is 

there a change in the actua l goals of the organizat ion? Is 

the need for organizat iona l survival in the face of caseload 

pressures accompanied by a decline in the due process va lues 

upon which the const itutiona l guarantee of r ight to counsel 

is based and an increased emphasis on other va lues such as 

effic iency in case process ing or crime control? If goa ls do 

change in public defender organizations , is there an 

concomitant change in the operat ion of organi z at iona l 

processes and in organi zational output? 

From the research it appears that many public defender 

programs in the 1 9 6 0 ' s  especially were established under 

pressure to provide due process protection to defendants . 

The Minnesota experience states the bel ief that the 

establishment of a public defender program there ref lected 

increased emphasis on due process values . The impact on 

crimina l process outputs of the public defender in that 

state was stated by Benj amin and Pedel iski as confirming the 

operat ion of due process va lues (measures such as the number 

of gui lty pleas , severity of sentences , case process ing 

t imes , etc . ) .  

There is considerable research eva luating the operation 
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o f  pub l ic defender organizations i n  terms o f  their 

advantages over other approaches ,  namely the court appointed 

counsel approach , and the relative effectiveness of the 

public defender in meeting the demands of due process and 

r ight to counsel . Th is research seems to indicate that the 

public defender of fers some advantages to the court 

appointed approach in terms of cost to the state , but the 

evidence is not convincing enough to bel ieve that public 

defenders can provide more effective defense services than 

other methods . In fact , study after study shows no 

s ignif icant dif ference between public defenders and court 

appointed attorneys as far as the qua l ity of defense 

services is concerned . 

Yet the public defender approach has diffused 

throughout the U . S .  and continues to grow in Virginia as a 

maj or means of provid ing indigent defense services . 

Research shows that the state of criminal j ustice and the 

operation of the defense de livery system is whol ly 

inadequate and has not met the cha l l enges presented to 

society by the extens ion of the rights of effective counsel 

and due process . Why has such an extens ive public service 

del ivery system risen up which fails to provide adequate 

services for its cl ients? Has the perce ived cost advantages 

of the public defender approach driven its acceptance as the 

dominant method of defense for the poor? Has an innovation 

or idea with a heritage based on such noble goa ls of 

j ustice , equa l ity , soc ial reform , etc . , set as ide those 

goa ls in response to the incredibly burdensome demands of 
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modern society? Is the system o f  indigent defense services 

providing any better service and protection to the indigent 

than the system existing long before the supreme Court 

decis ions which resulted in the so ca l led due process 

revolution? 

Can governments respond to solve any problem in this 

society? How do governments decide to adopt a program such 

as a pub l ic defender system? What are the goa ls of the 

programs at the time of their adoption? What factors affect 

the structure and type of organization eventua l ly adopted? 

How do these programs cope with the demands placed upon it? 

How do the operat iona l goa ls of the organ ization change in 

order to survive? Are these changed goa ls cons istent with 

the original goa ls? Does the change in goa ls af fect the 

legit imacy of the organization in the context of the 

American administrative state? 

Admittedly , these questions are many and they cannot 

a l l  be answered by any one research effort . Nevertheless , 

this inquiry into public defenders in Virginia offers a 

manageable opportunity to begin to bui ld useful knowledge 

based on empirical research that may lead to answers . The 

importance of due process and constitutional government in 

an administrative state demand such answers . 



CHAPTER 4 

TESTING THE PUBLIC DEFENDER DIFFUSION MODEL AND ITS 
HYPOTHESES AND RELATIONSHIPS 

Analytical Strategy 

with the diffus ion model and basic hypotheses 

concerning its operation set forth , attention turns to the 

issues of research des ign and to methodol ogica l 

cons iderat ions . To review , the basic purposes of the 

research were to measure and descr ibe certa in 

characteristics of public defenders and public defender 

off ices ( e . g . , va lue orientat ions , goa ls , organi zational 

output ) and to examine the relationships among these 

character istics , that is , to explore the relationships 

described by the public defender di f fusion mode l . 

A fundamental question addressed was how public 

defenders and their organizations ba lance con f l icting values 

and goa ls in the de l ivery of indigent defense services . As 

descr ibed in previous chapters , an investigation of the 

lega l and social environment of public defenders led to the 

deve lopment of the diffusion mode l as wel l  as exploratory 

hypotheses about the relationships between its elements at 

both the individua l and off ice leve ls ( see figure 7 ) . The 

mode l and its hypotheses present possible answers to the 
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basic research questions . 

FIGURE 7 

HYPOTHESES OF THE PUBLIC DEFENDER D I FFUSION MODEL 

UNIT Of ANALYSIS 

Level I: Individuals 

Level 2: Public Defender Omces 

OTHER VARIABLES 

A Re�Ddenl' 

n Represents aggregation of Indlvidual level 

U measures to the omce level. 
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Hypotheses ar e  referenced as H l . l ,  H2 . l  . . .  H2.S. See text for full statement o f  hypotheses. 

Bes ides the testing of the basic hypotheses of the 

public defender diffus ion model , another component of the 

research was to examine other relationships between the 

model ' s  elements . This component was largely an exploratory 

one--to examine the correlations between elements in a 

specific part of the mode l in more detai l  once the 

prel iminary look at overal l  mode l operations was comp lete . 

This component of the research was conducted simultaneous ly 

with hypothes is testing and descr ipt ive ana lysis , and 

results w i l l  be discussed at appropr iate points in the pages 
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that follow .  Specifica l ly ,  interest lay i n  the 

relationships between environmental characteristics , va lues , 

goals , organi z at ion decisionmaking processes , and output at 

the public defender off ice level . As an example , several 

aspects of the decisionmaking process in the public 

defender ' s  environment were measured by variables ident if ied 

in the survey . Whi le a calculated summary var iable and 

subset of the original variables were used to test the 

hypothes is that goa ls affect decisionmaking processes , the 

spec i f i c  measures considered individua lly captured deta i l s  

about levels of discretion and supervis ion , case ass ignment 

procedures ,  and plea bargaining "ru les . "  Are these 

dimens ions a ffected by goals? A maj or part of the analysis 

task dea lt with such questions . 

Since the fundamenta l aim of the ana lys is was to test 

the basic hypotheses of the model and then exp lore in 

greater deta i l  the relat ionships between the model ' s  

elements , the research des ign dealt with the three 

parameters necessary when examining any relationship : ( 1 )  

measures of variables of interest ( 2 )  people or obj ects such 

as organi z at ions , and ( 3 )  time . The variables of interest 

for this research were derived from the concepts presented 

in the public defender model . One model element , va lues for 

example , was based on the measurement of the basic att itudes 

of public defenders toward the cr imina l j ustice process and 

app l ication of crimina l sanct ions . Each element of the 

mode l ,  then , represented a concept based on previous 

research which was operat ionali z ed into specific measures . 



1 1 9  

conceptual def init ions for each element of the model 

are reviewed in table 2 .  The operationa l i z at ion of each 

element stemmed d irectly from these def initions and from 

previous research such as that of Packer and McIntyre in the 

area of public defender research , and from s i l ls , S imon , and 

others , in the area of organizational theory . The grounding 

of both conceptua l and operationa l definitions of the 

components of the model and of the characterist ics of public 

defenders and their organi z ation in the l iterature enhanced 

the ir va l idity . 

As an example of the operationa l i z ation of a concept , 

data were needed to measure the extent to which due process 

and production va lues are held by public defenders in 

various stages of the crimina l process . From the 

l iterature , statements characteri z ing the two value systems 

were identi f ied and categorized .  Responses to these 

statements were used in the construction of value sca les 

us ing Likert scaling techniques . These scales became the 

maj or measures for this element after an inter- item 

corre lat ion procedure ( a lpha ) was used to exclude 

dupl icative or unnecessary var iables ( those which added 

l ittle to the a lpha coeff icient ) and to measure the sca les ' 

rel iabi l ity . Separate sca les were constructed for each 

value orientation . S imilar procedures were followed for the 

construction of other scales and calculated variables . For 

the purposes discussed above , examination of the individua l 

items which were used to construct the sca les rema ined 

important to the research effort and was undertaken during 
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TABLE 2 

ELEMENTS OF THE PUBLIC DEFENDBR DIPFUSION MODEL 

Element 

VALUES 

GOALS 

DECISIONMAKING 
PROCESSES 

ORGAN I ZATIONAL 
STRUCTURE 

ORGANI ZATIONAL 
OUTPUT 

LEGITIMACY 

RESPONDENTS 

ENVIRONMENT 

WORKLOAD 

Description 

Fundamental bel iefs regarding the criminal process 
and the u se of the criminal sanct ion . Categorized 
as due process values and production values . 
Measurement : survey . 

Both individual and organizat ional goals . 
I ndividual goals are the reasons public defenders 
chose public defense work and the degree to which 
their goals have been real ized . Personal goals can 
be categorized as due proces s  or self- interest 
oriented . Organizational goal s  are those 
ident i f ied operating in the off ice as formal or 
informal goals and can be c lass i f ied as due process 
or operations ( product ion ) or iented . Measurement : 
survey . 

The basic methods and mechanisms of work ( case ) 
ass ignment and case process ing within the pub l ic 
defender office . This includes the degree of 
rout inization and amount of d iscretion allowed in 
these activit ies . Measurement : survey quest ions . 

The presence or absence of basic administrative 
support act ivities and functions in the public 
defender system and branch off ices such as training 
programs , personnel po licies , workload standards ,  
and level o f  supervis ion . Measurement : survey . 

The number , type , and resu lts of case processing 
functions such as caseload mix and the proport ion 
of cases going to trial . output also inc ludes 
measures of office productivity such as average 
cost per case . Measurement : of f icial data f rom 
secondary sources . 

The degree to which public defenders as attorneys 
are perceived by others in the criminal j ust ice 
system as profess ionals and competent counse l ,  and 
how others perceive the appropriateness of the 
pub lic defender approach in providing indigent 
defense services .  Measurement : survey . 

General character istics of pub l ic defenders and 
other survey respondent s .  Measurement : survey . 

General characteristics of the local ity where 
publ ic defender off ices are located and the o f f ices 
themselves such as crime rate s ,  urban/rural nature , 
age of office . Measurement : secondary sources . 

Measure of the degree to which pub l ic defenders are 
meeting the demand for indigent defense services 
compared to court appointed attorney s .  
Measurement : secondary sources .  
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the ana lysis phase i n  order to revea l relationships not as 

eas i ly identifiable through the use of the scales a lone . 

The public defender model a lso considers the variable 

of t ime as it offers a poss ible explanation for the 

development of normative and operational goals . All data 

were collected for one point in time except for several 

historical organi z ational output measures such as the number 

of charges and costs per cases . General ly , for this 

research , t ime was measured by variables which describe the 

characteristics of survey respondents such as the number of 

years as a public defender or years in the pract ice of law ,  

and which also describe the characteristics o f  dif ferent 

publ ic defender off ices such as the number of years since an 

off ice was established . 

Throughout the construct ion of the public defender 

model and the deve lopment of the research des ign , attention 

was given to questions of val idity . In the area of externa l 

val idity , the question was one of "demonstrated genera l ity" 

and rep l icabil ity . While the research concerns only public 

defender organizations in Virginia , the model is based on a 

broader base of experience across the country and over many 

years ; the re lationships studied show appl ication beyond the 

state to other public defender systems and to other 

organi z at ions within the criminal j ustice system . 1  

Interna l va l idity of the research rests in part on the 

IJoan Jacoby discusses this point in her review of 
organizat iona l and management theory ' s  appl ication to public 
defender performance , Public Defender Performance , 1-2 3 . 
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content va l idity of the measures involved , that is , have 

they been logica l ly deduced or derived from conceptual 

definitions? Discuss ion of the development of the model 

shows that they have been . Another important question about 

the measures or variables was whether they are relevant in 

terms of their observed correlation or association with 

other measures of interest . The basic hypotheses of the 

mode l serve to test these correlations for some measures . 

In order to establ ish the construct val idity of the 

measures , techniques were used during the course of the 

research to empirica l ly val idate certa in variables , for 

example using coefficient a lpha in val idating or eva luating 

va lue sca le measures . 

One of the most common threats to val idity occurred 

during the ana lys is of the survey data . Because of the 

relatively sma l l  number of tota l attorney respondents 

( N< 1 00 ) , especia l ly when consider ing responses from specific 

public defender off ices , some with as few as two attorneys 

on staff ,  assumpt ions necessary for the use of parametric 

techniques could not always be met . In many instances , less 

forma l and nonparametric techniques were used to compare 

responses , including comparison of subgroup means without 

re lying a lways upon corresponding and r igorous tests of 

stat istica l  signi f icance , and comparisons of the trends in 

responses across var ious survey items . I n  many cases , 

simple subpopulation means and percents became the evidence 

of relat ionships between variables when more r igorous 

stat istical correlation was not evident or statist ica l ly 
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s igni f icant . This does not negate the f indings of the 

survey s ince the units of analysis were the populat ions of 

publ ic defenders and off ices . Furthermore , attention to the 

d i fference between statistical significance and theoretica l  

sign i f icance prevents giving a theoretical interpretation to 

a relationship only because it is statistica l ly s ignif icant 

and rej ecting theoretical importance of a relationship only 

for the lack of statistical s ign i f icance . The general 

approach used was , therefore , one of bui lding a body of 

evidence to support conclusions based on ana lys is of the 

survey data . This approach will  be evident as the survey 

results are examined and hypotheses are discussed be low . 

I n  reviewing the results of the data ana lys is , 

correlations were genera l ly cons idered significant up to 

p= . 10 .  S ignif icance leve ls are given for most corre lations 

discussed whether they are significant or not . In those 

cases where no signif icance is mentioned , the corre lation 

was not s ignif icant at the . 1 0 level . Conclusions based on 

trends in responses rely on dif ferences i n ,  for example , 

percentages or means without particular standards as to what 

constitutes a " s ignif icant" difference . These instances 

wi l l  be clear in the sections that fol low . 

Data Sources and Col lection of Data 

As mentioned in chapter 2 ,  individuals ' att itudes , 

goals , and percept ions of organizationa l processes were 

assessed us ing data gathered by a quest ionnaire administered 

dur ing the spr ing of 1 9 9 2 . A sample of the survey 
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instrument used is included in the appendix . A pretest o f  

the survey by several attorneys and others fami l iar with the 

operat ion of the Virginia criminal j ustice and j udicial 

systems was conducted before the f inal version of the 

instrument was distributed . 

Surveys were sent to 1 7  public defenders , 1 0 1  assistant 

public defenders , and 56 staff personnel ,  for a tota l of 

1 7 4 . The overal l  response rate was 64%  with 9 public 

defenders (a response rate of 5 6 % ) , 77 assistant public 

defenders ( 7 6 % )  and 25 staff personnel ( 4 5 % )  returning 

useable surveys . 

The data gathered was used to describe the 

characteristics of public defenders , to test the basic 

hypotheses , and to explore other relat ionships at the 

ind ividua l level ; data was then aggregated to the off ice 

level for simi lar use in leve l 2 ana lys is ( see f igure 7 ) . 

Data descr ibing the environment of each off ice , its output , 

and measures of its legit imacy were gathered from official 

documents and other secondary sources at the Publ ic Defender 

commiss ion and the Supreme Court of Virginia to supp lement 

the survey data and to provide measures necessary for 

testing hypotheses at the off ice level . 

Examining the Results of the Survey of the 
Virginia Publ ic Defender System 

The f irst task of the survey was to measure va lues of 

attorneys serving as indigent defenders in the public 

defender off ices in Virginia . Each public defender office 

is headed by a "publ ic defender" who is assisted by other 
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" assistant public defenders , "  themselves attorneys , and by a 

staff  of secretaries , investigators , and others . I n  

reviewing the results of the survey , it is important ,  at 

t imes , to make an expl icit distinction between public 

defenders and ass istant public defenders . However , unless 

this exp l icit distinction is made , the term " publ ic 

defender" refers to a l l  attorneys who responded to the 

survey . Also , unless staf f  respondents are distinguished 

from attorney respondents , the term " respondents "  refers to 

attorneys only . 

Demographic Characteristics of Respondents 

The attorney respondents ' demographic character istics 

were as fol lows : 59% were male ; 57% were between the ages of 

25 and 34 whi le 3 8 %  were between the ages of 35 and 4 4 ; 4 9 %  

have practiced law for four years or less whi le 3 1% have 

practiced between 5 and 10 years ; 69%  have been with the 

public defender ' s  off ice three years or less wh i le 2 9 %  have 

four or more years experience there . 

Public defenders genera l ly are older and more 

experienced in the practice of law than assistant public 

defenders . Nearly a l l  of the public defenders who responded 

to the questionna ire have more than four years exper ience in 

public defense work versus 75% of ass istant public defenders 

who have between one and three years such experience . 



Measuring Public Defenders ' Values Toward 
Aspects of the Criminal Process 

Respondents were asked to indicate their leve l of 

agreement with 1 8  statements about the crimina l process , 

nine ref lecting due process values and nine ref lecting 

product ion values . See tables 3 and 4 .  Public defenders 

showed strong and cons istent agreement with due process 

value statements and genera l ly weaker , less cons istent 

agreement with the statements describing product ion or 

cr imina l  control values . Among the due process 

questionnaire items , public defenders were more l ikely to 

1 2 6  

agree with statements expressing the most basic due process 

attitudes . For example , 9 7 %  of attorney respondents agreed 

that every defendant should have the right to quest ion the 

lega l ity of steps of the criminal process ; 9 1% agreed that 

evidence may be unrel iable in a case ; 9 0 %  agreed that in 

those cases were procedures violate due process standards , 

the case should be dismissed . It is interesting that only 

5 1 %  agreed with the statement that the interests of the 

accused must take priority during the crimina l process , 

indicating that attorneys cons ider other interests as we l l  

in the ir defense tasks . 

Among the production va lue items , 6 7 %  of respondents 

did not agree that facts should be established as early as 

possible in a case ; 6 2 %  disagreed with the statement that 

repression of crimina l conduct is an important funct ion of 

the criminal process . A maj ority of respondents felt that 

efficiency should be given priority throughout the criminal 
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process . One way of interpreting disagreement with these 

strong production va lue statements it to consider such 

d isagreement as tacit agreement with the statements ' 

converse , thereby turning the statements into ones of due 

process values . This helps explain why public defenders 

with strong due process va lue orientations do not be l ieve , 

for example , that early factfinding in a case is important . 

There were several statements of production va lues with 

which repondents showed general agreement . Over 8 7 %  agreed 

the f ind ing of gui lty should be based on the facts of the 

case , but 6 6 %  felt that so-cal led facts should be 

established only through forma l ,  adversarial , adj udicat ive 

process .  Nearly 7 0% agreed that habeas corpus pet itioners 

should not be able to rel itigate in federal court . Over 7 7 %  

of the attorneys agreed that the public defender ' s  off ice 

should strive to try a high proportion of criminal offenders 

whose offenses become known . 

Taken as a whole , there seems to be genera l agreement 

that due process is more important in the appl ication of the 

criminal sanct ion than administrative efficiency and the 

repression of crimina l conduct . However , the leve l of 

agreement with certain production va lue statements shows 

that it is much more compl icated than this . Whi le attorneys 

highly regard due process and the rights of the accused , 

they seem to be less sure whether they should cons ider other 

criteria in the accompl ishment of their tasks . It is clear 

that attorneys in public defense work are cha l lenged by the 

needs to ful f i l l  other goals while at the same time insuring 



TABLE 3 

RESPONSES TO DUE PROCBSS VALUE STATEMENTS 

Statements 

I f  a federal fourteenth 
amendment c laim has been 
asserted by the habeas 
corpus petit ioner at any 
po int in a state criminal 
process and has been 
cons idered and rej ected 
on the merits by a state 
court , the petit ioner 
shoul d  not be able to 
rel it igate the issue in a 
federal habeas corpus 
proceeding ( APPEALB ) ?  

Primary attention should be 
given to the efficiency 
with which the criminal 
process operates to 
screen suspect s ,  
determine guilt , and 
secure appropr iate 
dispos it ions of persons 
convicted of cr imes 
( EFFI C )  • 

It is important to complete 
fact f inding in a case as 
early as possible so that 
the accused can be 
exonerated or can enter a 
gui lty plea ( FACTSEAR ) .  

The f inding of gu ilt shou ld 
be based on the facts of 
the case ( FACTSLEG ) .  

Somet imes it is necessary 
for the prosecutor , 
defense,  or j udge , to put 
pressure on a defendant 
to induce him to plead 
gu i lty ( GUILTYA ) . 

It is usually proper for the 
pol ice to hold a suspect 
for the purpose of 
interrogation or 
invest igation ( INTEROG ) . 

The screening processes 
operated by pol ice and 
prosecutors are usually 
rel iable indicators of 
probable gu ilt 
( POLICSCR ) • 

86 

86 

86 

86 

85 

86 

86 

Percentage of Respondents 

Agree Neutral D i sagree 

69 . 8  13 . 9  1 6 . 3 

33 . 7  1 1 . 6  5 4 . 7  

1 4 . 0  18 . 6  6 7 . 4  

8 7 . 2  10 . 5  2 . 3  

64 . 7  8 . 2  2 7 . 1  

40 . 7  2 9 . 1  30 . 2  

3 1 . 4  2 3 . 3  4 5 . 3  

1 2 8  
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TABLE 3 CONTINUED 

Statements 
Percentage of Respondents 

Agree Neutral Disagree 

Repress ion of criminal 
conduct is an important 
funct ion of the criminal 
process ( REPRESS ) .  

The publ ic defender ' s  o f f ice 
shoul d  strive to try ,  
convict , and dispose of a 
high proportion 

"
of 

criminal o f fenders whose 
o f fenses become known 
( TRYHIGH ) • 

86 2 0 . 9  

86 7 7 . 2  

the due process r ights o f  the ir cl ients . 

1 7 . 5  6 1 . 6 

1 5 . 2  7 . 6  

To summarize and measure overa l l  agreement with due 

process and production va lue statements ,  two additive value 

scales were developed . A rel iabil ity ana lys is was conducted 

for each scale and items were exc luded from the f inal sca le 

scores based on the results of the ana lyses . The due 

process values scale showed an a lpha of . 5 3 whi le the a lpha 

for the production va lues sca le was . 6 0 . 

Table 5 shows a l l  value statements used in the survey 

a long with the mean rank scores for each item . Those items 

excluded from the va lue scales are a lso noted , along with 

the mean rank scores for each scale . From this table , it is 

clear the public defenders are more strongly due process 

oriented than production oriented . The high mean rank on 

FACTSLEG probably ref lects ambiguity in the question about 

what is meant by " facts . "  In effect , this ambiguity makes 

the statement a due process va lue statement and the mean 

rank of 4 . 4  is commensurate with scores for other such 



TABLE 4 

RESPONSES TO PRODUCTION VALUE STATEMENTS 

Statements 

Sanctions for breaking the 
rules of arrest should 
inc lude dismissing 
criminal prosecution and 
i f  it is to re- invoked , 
starting over again from 
scratch ( ARREST ) . 

The right of appeal is an 
important safeguard for 
the r ights of the 
individual accused ; there 
should be few if any 
l imitat ions on the 
convicted defendant ' s  
right to appeal 
( APPEALA ) • 

Arrest and prosecution 
proces ses are subject to 
margins of human error; 
evidence may be 
unrel iable ( EVIDUNRE ) .  

Fact s should be determined 
only through formal , 
adj ud icat ive , adversarial 
processes ( FACTSADV ) .  

The accused sha l l  have a 
full  opportunity to 
question the legal ity of 
every aspect of his 
prosecution ( FULLOPOR ) .  

The interests of the accused 
sha l l  at a l l  t imes take 
priority in the criminal 
process ( INTACCSD ) .  

The sanct ion of nu l l ity 
shall apply to any 
resu lts of procedures 
violat ing estab l ished 
norms of due process 
protect ion ( NULLITY ) .  

83 

8 5  

8 5  

8 6  

8 6  

86 

85 

Percentage of Respondent s 

Agree Neutral D i sagree 

83 . 1  8 . 5  8 . 4  

80 . 0  12 . 9  7 . 1  

90 . 6  5 . 9  3 . 5  

66 . 3  13 . 9  19 . 8  

96 . 5  1 . 2  2 . 3  

5 1 . 2  1 7 . 4  3 1 . 4  

89 . 5  8 . 1  2 . 4  

1 3 0  
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TABLE 4 CONTINUED 

Statement s 
Percentage of Respondent s 

H 
Agree Neutral Disagree 

There is a bas ic right to 
pretrial l iberty since a 
person accused of a cr ime 
is not a criminal 
( PRETRIAL ) . 86 7 9 . 1  15 . 1  5 . 8  

Law enforcement and 
prosecution proces ses can 
be corrupted by an 
unchecked appl icat ion of 
power ( POWER ) . 86 62 . 8  2 0 . 9  1 6 . 3  

statements . 

As was seen from examining rates of agreement and mean 

ranks of individual items , the scales indicated that 

attorneys showed stronger agreement with due process va lue 

statements (mean score 

statements ( mean score 

2 8 . 3 )  than with production value 

1 7 . 2 ) . Scores for the production 

value sca le showed greater variabil ity than the due process 

value sca le demonstrating less consensus on sca le items . 

To obta in a summary score of each public defender ' s  

off ice for the due process and production value sca les , mean 

scale j udgements for each off ice were obtained by summing 

the individua l attorneys ' responses for a l l  sca le items and 

dividing by the tota l number of attorneys responding from 

each off ice . These mean j udgements could then be corre lated 

with other survey results and with data from other sources 

for each of the off ices . Mean scores for the due process 

va lue sca le ranged from a low of 2 6 . 0  in suffolk to 3 2 . 0  in 

Alexandr ia wh i le mean production va lue sca le scores ranged 

from 1 3 . 5  in Pulaski to 19 . 5  in both Court land and Staunton . 



TABLE 5 

VALUE SCALES MEAN RANKS ( RATINGS ) AND SCORES 

Due Process Value 
Statement s 

Variable Mean 
Names Rank 

( 1-5 )  

ARREST 4 . 1  

APPEALA 3 . 9  

EVIDUNRE 4 . 2  

FACTSADV* 3 . 6  

FULLOPOR 4 . 4  

INTACCSD 3 . 4  

NULLITY 4 . 2  

PRETRIAL 4 . 1  

POWER * 3 . 7  

Due Process Values 
Scale 

Production Value 
Statements 

Variable Mean 
Names Rank 

( 1- 5 )  

APPEALS 3 . 2  

EFFACE 2 . 7  

FACTSEAR 2 . 3  

FACTSLEG* 4 . 4  

GUILTYA 3 . 7  

INTEROG 3 . 2  

POLICSCR* 2 . 8  

REPRESS 2 . 5  

TRYHIGH 4 . 2  

Production Values 
Scale 

alpha . 5 3 alpha . 60 

Mean total 
score 2 8 . 3  

Mean total 
score 1 7 . 2  

* Items exc luded from the scales based on the 
resu lts of the rel iabil ity ( inter-item 
correlat ions ) analys is of all  items . 

The max imum mean total scores for both value 
scales = 3 5 . 

N = 86 for all  items . 

1 3 2  
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TABLE 6 

MEAN SCORES FOR VALUE SCALES BY PUBLIC DEFENDER OFFICE 

Mean Scores 
( Range 7 - 3 5 ) 

Off ice Ii Due Process Production 
Values Scale Values Scale 

Alexandria 6 32 . 00 1 7 . 5 0 

Bedford 1 2 7 . 00 18 . 00 

Court l and 2 29 . 00 19 . 5 0 

Danville 2 30 . 50 1 5 . 00 

Fairfax 7 3 1 . 2 9  16 . 2 9 

Fredericksburg 6 2 6 . 83 18 . 83 

Halifax 0 - -

Leesburg 3 2 7 . 67 1 8 . 33 

Petersburg 4 2 9 . 2 5 16 . 6 7 

Port smouth 6 2 6 . 50 16 . 6 7 

Pul aski 2 3 1 .  50 13 . 50 

Richmond City 14 2 7 . 3 6 1 6 . 67 

Roanoke City 6 2 9 . 00 17 . 60 

Suf folk 3 2 6 . 00 18 . 3 3 

Staunton 3 2 7 . 67 1 9 . 50 

Virginia Beach 10 2 6 . 00 16 . 89 

Winchester 7 2 7 . 86 1 7 . 00 

Lynchburg 4 3 1 .  33 1 7 . 6 7 

Totals 86 2 8 . 30 1 7 . 2 0 
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Measuring Personal and Organizationa l Goa ls 

Another set of survey items was designed to measure 

attorneys ' persona l goa ls and their perceptions of the 

organizat iona l goa ls of the ir offices . They were asked to 

ind icate whether each goa l in a l ist was a persona l goa l 

when they entered indigent defense work and to eva luate 

whether , based upon their experience in the public 

defender ' s  off ice , any goals had been rea l iz ed .  Attorneys 

were also asked to j udge on a scale of 0 to 10 how important 

several goa ls were in the ir off ices . The l ist of goa ls was 

made up of due process oriented goals and product ion 

oriented goals . 

Attorneys ' Personal Goa ls for Becoming Public Defenders 

The reasons attorneys go into indigent defense work has 

been researched by McIntyre and others and the results from 

the survey of Virginia public defenders support the f indings 

of these studies . Attorneys indicated that they chose 

public defense work for trial experience ( 8 7 % ) , to help 

people ( 8 4 % ) , to make a contribution to society ( 7 5 % ) , and 

to keep the system honest ( 6 1 % ) . Less frequent reasons 

included the des ire to help deve lop the law ( 3 9 % ) , for the 

competit ion inherent in trial work ( 3 7 % ) , in order to help 

br ing about social change ( 3 1 % ) , and for money ( 2 2 % ) . After 

the goa l to gain experience as a trial attorney , the three 

most frequently cited goa ls were remarkably self less or at 

least due process or iented . See table 7 .  
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TABLB 7 

EVALUATION OF ATTORNEYS '  PERSONAL GOALS 

Percentage of Respondents 

Goal Goal Degree to Which Goal 
Chosen? Has Been Real i zed 

If Great- Some- Not at Yes No ly what a l l  

For experience · · · · 84 87 13 89 11 0 

To make a contribution 
to society · · · · · 84 75 25 3 7  6 4  0 

For money . · · · · · · · 84 2 3  7 7  1 1  7 4  1 6  

To help people · · · · · 83 84 1 6  2 7  7 3  0 

For compet it ion · · · · 83 37 63 71 2 9  0 

To bring about social 
change · · · · · · 84 31 69 4 46 50 

To keep the system 
honest . · · · · · · · 84 61 39 1 6  7 5  1 0  

To help develop the law · 83 39 61 9 63 28 

As wou ld be expected , public defenders were less l ikely 

than the ir assistants to enter public defence work for trial 

experience ( 67 %  versus 8 9 % )  and more l ikely to do so for 

money ( 5 6 %  versus 1 9 % ) . Public defenders a lso were more 

l ikely to bel ieve that their positions would enable them to 

develop law and to make a contr ibution to soc iety through 

their ef forts in indigent defense pos it ions . The longer 

attorney respondents had practiced law and the longer they 

had been public defenders , the less l ikely they were to 

indicate that they entered the area of indigent defense to 

bring about social  change , to keep the system honest , to 

he lp develop the law ,  or to make a contribution to society . 

Perhaps this pattern of responses is a ref lection of the 

effect of indigent defense work and t ime on attorneys I 
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att itudes toward the origina l reasons they entered the f ield 

or a ref lection of some tendency of younger , less 

experienced attorneys toward ideal istic notions of what they 

w i l l  be able to accompl ish as public defenders . 

Attorneys were asked to indicate to what degree the ir 

original goa ls for enter ing indigent defense work had been 

rea l i zed . A maj ority of attorneys ( 9 9 % )  indicated that they 

had indeed gained experience as a trial attorney . The 

maj ority of respondents also indicated that they had greatly 

achieved the ir goa ls of compet ition ( 7 1 % ) . Cons iderably 

fewer respondents indicated that other goa ls were rea l i z ed :  

to contribute to society ( 3 7 % ) , to help people ( 2 7 % ) , to 

keep the system honest ( 1 6 % ) , to help deve lop law ( 9 % ) , and 

to ef fect soc ial change ( 4 % ) . While the higher proport ion 

of defenders who j udged the ir goa ls " somewhat rea lized" 

mit igates the impact of the low percentages just ment ioned , 

it is te l l ing that many said their goa ls were not rea l i zed 

at a l l . F i fty percent indicated that they had not been able 

to bring about social change , 2 8 %  said they had not he lped 

to develop the law ,  and 10% indicated they had not been able 

to make a contribut ion toward keeping the system honest . 

I n  order to summarize responses to questions about 

persona l goals for public defender off ices , the mean number 

of due process persona l goa ls selected by respondents in 

each off ice was calculated . The same procedure was repeated 

for se lf- interest related goals , and the number of goa ls 

chosen as rea l i zed to some degree . Even at the off ice 

level , the higher scores for due process goa ls are evident . 
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The mean due process goa ls sca le ranged from a low of 2 . 0  in 

severa l loca l it ies to a high of 2 . 9  in Winchester . 

Production goals ranged from a low of 1 . 0  in several 

loca l it ies to a high of 2 . 8  in Petersburg . The highest mean 

number of goals rea l i z ed occurred in Fredericksburg with 

5 . 7 .  See table 8 .  

Respondents ' Perceptions of Organizational Goa ls 

The measure of organizat ional goals is important 

because of the ir relationships to pol icy or va lues . 

Respondents were asked to evaluate how important severa l  

possible goals were in their respective off ices . Three of 

the goa l  statements were decidedly due process oriented ; 

three were production va lues oriented . Table 9 shows the 

high proportion of respondents who felt that due process 

goa ls were "very important" and the lower rates of agreement 

with due process goals . Whi le 9 4 %  felt the goa l to improve 

the qua l ity of j ustice was "very important , "  only 1 4 %  

indicated that providing services a t  the least cost t o  the 

state was important . The production value goa l of providing 

" adequate " defense services repeats the problem seen with a 

simi l ar va lue statement , namely the apparent confus ion by 

respondents regarding the distinct ion between " adequate" 

defense and " the best" defense . with a l l  respondents 

agreeing that providing " adequate defense" is very 

important , this goa l should actua l ly be cons idered due 

process in nature . 
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TABLE 8 

MEAN SCORES FOR GOALS SCALES BY PUBLIC DEFENDER OFFICE 

Mean scores 

Pub l ic 
Personal Organi zat ional 

Defender 
Goals Goal s  

Off ice Original Goals Real i zed Due Pro-
Goal s  Process duct ion 
Scale Goal s  Goal s  

H Societal 5.lf- Scale Scale 

( Due interest ( 0-6 ) 
Process ) Goals ( 0-30 ) ( 0-30 ) 

Goals Scale Scale 
( 1-3 ) ( 1-3 )  

Alexandria 6 2 . 7  2 . 2  4 . 5  2 8 . 3  1 6 . 5  

Bedford 1 2 . 0  1 . 0  3 . 0  2 9 . 0  1 5 . 0  

Court l and 2 2 . 0  1 . 5  3 . 5  2 8 . 0  1 5 . 0  

Danv i l le 2 2 . 5  1 . 5  4 . 0  2 4 . 5  2 4 . 0  

Fairfax 7 2 . 6  2 . 2  3 . 8  23 . 6  1 3 . 6  

Fredericksburg 6 2 . 2  1 . 8  5 . 7  24 . 5  1 9 . 3  

Hali fax 0 - - - - -

Leesburg 3 2 . 0  3 . 3  5 . 7  2 8 . 3  1 8 . 0  

Petersburg 4 2 . 0  2 . 8  4 . 3  2 5 . 5  1 7 . 3  

Portsmouth 6 2 . 8  2 . 2  4 . 4  2 4 . 4  1 7 . 5  

Pulaski 2 2 . 5  1 . 0  3 . 5  2 2 . 5  1 8 . 0  

Richmond City 14 2 . 2  2 . 1  3 . 9  2 6 . 9  1 6 . 9  

Roanoke City 6 2 . 5  2 . 3  4 . 5  2 6 . 8  1 6 . 2  

Suf folk 3 2 . 3  1 . 7  3 . 7  2 1 . 3  18 . 7  

Staunton 3 2 . 3  1 . 7  4 . 0  2 4 . 0  24 . 5  

Virginia Beach 10 1 . 3  1 . 4  2 . 6  2 2 . 8  1 6 . 4  

Winchester 7 2 . 9  2 . 4  4 . 9  2 6 . 3  2 2 . 1  

Lynchburg 4 1 . 8  1 . 3  2 . 8  2 7 . 0  2 0 . 3  
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Both attorney and staff respondents indicated that due 

process goals were " very important" in their operations 

though on the specific goal of " ensuring due process 

protection , "  attorneys were s lightly more incl ined than 

sta f f  to j udge the goa l as " very important . "  The responses 

on the due process goal statements were more reveal ing . 

Only 1 5 %  of attorneys bel ieved that the goa l of "providing 

defense services at the least cost to the state" was " very 

important" whi le 4 0 %  of staf f  felt simi lar ly about the same 

goa l .  sta f f  were a lso more l ikely than attorneys ( 3 8 %  

versus 2 4 % )  t o  class i fy the goa l o f  "defending a s  many as 

possible with given time and money" as "very important . "  

I n  the ir responses to the three due process goa l 

statements ,  publ ic defenders appeared sl ightly more 

concerned with due process goals than ass istant public 

defenders . A greater proport ion of public defender 

respondents j udged each due process goa l as "very important " 

than d id the ir assistants . However , when it came to the 

three statements of production goals , public defenders 

showed considerably greater leve ls of agreement . For 

example , only 1 3 %  of ass istant public defenders ind icated 

that a maj or goa l of the off ice was to provide defense 

services at the least cost to the state , wh i le 3 3 %  of the 

public defenders bel ieved this was very important as a goa l . 

As the number of years in public defense work increased 

among attorney respondents ,  the l ikel ihood that they would 

categori z e  due process goa ls as "very important" increased 

and the frequency with which they categorized production 



TABLE 9 

ORGANI ZATIONAL GOALS IN PUBLIC DEFENDER OFFICES 

Percentage of Respondents 
Goals 

H 
Not Somewhat 

lmpor- lmpor-
tant tant 

Due Process Value Organi zational Goals 

To improve the administration 
of criminal j ustice by 
ident i fying the mistakes 
of others in the criminal 
process to the extent that 
such mistakes af fect 
defendants '  defense 

To improve the qual ity of 
j u st ice by striving to 
ensure due process 
protection and equal 
treatment for all  
defendants 

To provide the best defense 
pos s ible to the indigent 
defendant regardless of 
t ime or costs 

84 

84 

84 

7 3 1  

1 5 

2 10 

Production Value Organizat ional Goals 

To provide adequate defense 
to the indigent defendant 

To provide indigent defense 
services at the least cost 
to the state 

To defend as many defendants 
as pos s ible given the t ime 
and f iscal constraints 

83 

84 

83 

o o 

46 39 

52 25 

Very 
Impor-

tant 

62 

9 4  

88 

100 

14 

23 

1 4 0  

Mean 
Rating 

( 0-10 ) 

7 . 3  

9 . 2  

8 . 6  

9 . 8  

3 . 8  

3 . 9  
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value goals as " very important" decreased . This same 

pattern of responses was also evident as the number of years 

as i ndigent defenders increased . 

To determine i f  respondents ' perception of 

organizational goa ls varied from office to off ice , the 

rankings for due process goa ls and production related goa ls 

were summed separately and the mean total score was 

calculated for each off ice . For the organizational goa l 

sca les , the due process score ranged from a low of 2 1 . 3  in 

suffolk to a high of 2 9 . 0  in Bedford . The production goa ls 

sca le ranged from 15 . 0  in Bedford to 2 4 . 5  in staunton . See 

table 8 .  

Measuring Decis ionmaking Processes 

In the public defender off ices , cases are generally 

ass igned to attorneys on a case-by-case bas is . Nearly 8 5 %  

o f  the defenders indicated that they had a high level of 

discretion when conducting their cases . In exercis ing this 

discretion , 5 1 %  said they " frequently" accept rout ine offers 

from the commonwealth attorney and 3 6 %  indicated that they 

" sometimes "  accept such of fers . When asked how often they 

urge the ir clients to accept the offer of the commonwealth 

attorney , over 3 0 %  said " frequently" and 58%  responded 

" somet imes " .  Only 1 3 %  indicated that they " frequent ly" felt 

pressured to p lea bargain ; 3 1% felt pressured to do so 

" somet imes " .  

The activity of plea barga ining is important in 

cons idering the dec is ionmaking processes of ind ividual 



TABLE 10 

RESPONSES TO QUESTIONS CONCBRNING 
DECISIONHAKING PROCBSSBS 

Dec is ionmaking Process 
Variables 

Is there a case screening 
proces s ?  

Yes 
No 

How are cases assigned? 

Cases by case . . 
By courtroom 

Are cases assigned to balance 
case loads ?  

Yes 
No 

Are cases assigned to 
distr ibute chal lenging cases? 

Yes . 
No 

How often do you accept 
routine of fers from CA? 

Frequent ly 
Sometimes • 

Rarely 
Not at all  

Level of d iscret ion in 
conducting cases? 

High 
Moderate 
Low • . .  

How o ften do public defenders 
feel pressured to plea 
bargain? 

Frequently 
Somet imes . 
Rarely 
Not at all  

50 
34 

81 
3 

59 
2 6  

5 0  
34 

4 1  
29 

4 
6 

7 1  
1 3  

o 

1 1  
2 6  
2 8  
1 9  

Percentage 
of 

Respondents 

60 
40 

96 
4 

69 
3 1  

60 
40 

5 1  
3 6  

5 
8 

8 5  
1 5  

o 

1 3  
3 1  
3 3  
2 3  

142  
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attorneys and of public defender organizat ions because its 

increased use may indicate greater routini zat ion in case 

processing techniques due to environmental pressures or 

differing va lues . To gain more insight into the nature of 

p lea bargai ning by public defenders , respondents were asked 

about the sources of pressure , i f  any , to p lea barga in . The 

consensus of respondents was that they genera l ly do not fee l 

pressured to plea bargain . Attorneys indicated that to the 

degree that such pressures do exist they arise most 

frequent ly from commonwea lth attorneys , the courts , and 

because of t ime and caseload pressures . Nearly 2 2 %  of 

defenders indicated that commonwea lth attorneys are the more 

frequent source of such pressure ; t ime l imitations , 2 4 % ; 

case load pressures , 18 % ,  and the courts and j udges , 1 3 % . 

See table 1 1 .  

The proportion of respondents who indicated that they 

routinely accept offers from the commonwealth ' s  attorney 

varied from . 5 0 in the Danville off ice to 1 . 0  in 1 1  other 

off ices . The proportion who felt pressured to plea barga in 

at least sometimes ranged from zero in several off ices to 

. 7 8 in Virginia Beach . 

Measur ing Elements of Organizational Structure 

Several survey items were used to measure respondents ' 

views toward the elements of organizational structure in the 

public defender off ices . These questions dealt with the 

adequacy of personne l pol icies , tra ining and educational 

programs , as we l l  as standard operating procedures such as 
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TABLE 1 1  

SOURCES OF PRESSURE TO PLEA BARGAIN 

Sources of Pressure 
Percentaqe of Respondents 

If Never OCca8ion- Often Always 
ally 

Commonwealth attorneys 7 9  32 47 1 8  4 

Judges and courts 7 9  5 2  3 5  1 0  3 

Case load 7 9  6 4  1 8  1 3  5 

Publ ic defender system 7 7  8 6  8 6 0 

Public defender off ice 7 9  9 7  3 0 0 

Time l imitations 79 53 2 3  1 8  6 

the level of supervis ion and the need to record time and 

costs of casework . Respondents were a lso asked to eva luate 

the level of general freedom and equa l ity of treatment they 

rece ive as attorneys . 

Overa l l ,  respondents indicated that the environment of 

the public defender off ices are professional and collegial 

in nature and that they , as attorneys , are independent to 

work without undue supervis ion or constraints and are 

treated as equa ls among equa ls . A notable 4 8 %  said that 

tra ining programs were inadequate , whi le 2 9 %  j udged 

personnel pol icies as " insufficient " and 2 7 %  ind icated that 

case ass ignment procedures were " insuff icient . "  See table 

1 2 . The average number of the six structural elements 

j udged by respondents to be " insuf ficient " ranged from . 5 0 

in Court land to 1 . 0  in most loca l ities . 
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TABLE 1 2  

RESPONSES TO ORGANI ZATIONAL STRUCTURE ITEMS 

Structure Variables 
Percentage of Respondents 

H Not Inauf- About Exces-
Needed f icient Right sive 

Level o f  supervision 84 1 1  13 75 1 

Adequacy o f  training 
programs 83 0 4 8  52 0 

cont inuing legal 
education 84 0 10 89 1 

Need to record t ime or 
costs in casework 8 1  36 1 5 9  4 

Personnel po l icies 
( salar ies , leave , 
promot ion , etc . ) 83 4 2 9  6 7  0 

Procedures for screening 
and ass ignment of 
cases , equaliz ing 
case loads 84 0 2 7  7 2  1 

Measuring Legitimacy 

Measures of legitimacy proved the most problematical in 

the research effort . I f  legit imacy of an agency is to be 

based at a l l  on society ' s  and on the agency ' s  cl ients ' views 

toward its operations and output , then the views of these 

non-agency groups must be measured . Even if the genera l 

public ' s  and the cl ients ' appra isal of services are based on 

case-by-case impressions coupled with imperfect knowledge of 

the system , i f  soc iety is to demand accountabi l ity from 

these publ i c  agencies , then rigorous and systematic 

measurement techniques clearly need to be developed and 

implemented . 2 Unfortunately , data col lected in a maj or 

survey of crimina l j ustice participants in Virginia , 

2Jacoby , Public Defender Performance , 2 2 . 
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inc luding public defenders , by the University o f  virginia 

social  science Research Laboratory in 1987 was no longer 

ava i lable at the local j ur isdictional level . 3  Thus , it was 

not possible to compare attitudes of non-public defenders 

toward public defenders and the services they provide from 

one off ice to the next across the state . The only measure 

avai lable was one based on the views of public defenders 

themselves , gathered by the survey as part of this research , 

about how wel l  they feel respected by others such as j udges , 

the community , and their cl ients . How public defenders 

j udge their own legitimacy , then , was measured by asking 

them to evaluate whether they fee l they have respect from 

severa l  groups in their environment and whether they fee l 

they are as able to provide qua l ity defense services as 

privately retained and court appointed counsel .  

The maj ority of defenders ( 6 3 % )  indicated that they do 

not receive respect from their cl ients ( defendants ) .  Over 

3 7 %  sa id that the community at large does not appear to 

respect them as profess iona ls . certa inly , defenders feel 

more respected by members of the legal community than by 

those whom they serve . When asked whether they felt that 

they as pub l ic defenders could offer better defense services 

to their cl ients than court appointed attorneys , 7 3 %  sa id 

they could . Public defenders were less l ikely to rate the ir 

3Charles L .  Cappe l l , John Jarvis , "Report of a Survey 
on the Provis ion of Legal Services to I ndigent Criminal 
Defendants , "  Virginia Bar A�sociation Spec ial Committee on 
I nd igent Defense , social SC1ence Research Laboratory , 
Univers ity of Virginia , 1 9 8 7 . 
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abi l it ies higher than privately reta ined counsel ; 6 8 %  said 

that the qual ity of service they provided as defense counse l  

was about the same as private counsel , but a signif icant 2 6 %  

sti l l  felt that public defenders offer their c l ients better 

defense services than private counsel .  See table 1 3 . 

I t  is interesting to compare the results concerning 

public defender and court appointed counsel to those of the 

1 9 8 7  study reviewed in chapter 2 .  I n  the former survey , 

public defenders were j udged by others in the criminal 

j ustice and j Udicial systems to be only s l ightly more 

effective than court appointed counsel . Both types of 

attorneys were genera l ly j udged to be adequate in terms of 

the qua l ity of their defense whi le public defenders were 

generally ranked as having more experience than court 

appointed counse l .  Responses a lso indicated that privately 

reta ined attorneys were felt to be more experienced than 

either public defenders or court appointed attorneys . 

I n  the 1 9 8 7  study , public defenders were ranked as more 

prepared than court appointed counsel but the crimina l bar 

was much less l ikely to rank public defenders as such . As 

to leve ls of competency , public defenders were genera l ly 

ranked as more competent than court appointed counse l .  The 

study concluded that there was , however , l ittle evidence to 

support a preference for either a court appointed system or 

a publ ic defender system based on the qua l ity of individua l 

counsel in either system . The study a lso concluded that 

most perce ive privately reta ined attorneys as more able than 

court appointed counsel or public defenders . 



TABLE 13 

RESPONSES TO LEGITIMACY ITEMS 

Legitimacy Variables 

Respect Variables 

Respect from defendants 
(clients) ? 

Yes • 

No 
Don ' t  know 

Respect from the community? 

Yes 
No 
Don ' t  know 

Respect from commonwealth 
attorneys ? 

Yes . 
No 
Don ' t  know 

Respect from court s (judges) ? 

Yes 
No 
Don ' t  know 

Respect from other attorneys ? 

PO 
to 

PO 
to 

Yes 
No 
Don ' t  know 

Quality of Defense 

detense services compared 
court-apDQinted counse l ?  

Not as good · 

About the same 
Better . . · 

defense services compared 
privately retained counsel? 

Not as good · . 
About the same 
Better . · . 

2 6  
5 2  

5 

2 6  
32 
25 

72 
11 

o 

7 3  
8 
2 

66 
12 

6 

Services 

0 
2 2  
59 

5 
54 
2 1  

Percentage 
of 

Respondents 

3 1  
6 3  

6 

3 1  
3 9  
30 

87 
1 3  

o 

88 
10 

2 

7 9  
14 

7 

0 
2 7  
7 3  

6 
68 
2 6  

148  
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Results from the current study revea led that as  the 

number o f  years in the practice of law increases , defenders 

feel changi ng levels of respect from the community . Thirty­

seven percent of those with the least experience in law said 

that they are respected by the community whi le only 15% of 

those with over f ive years experience felt such respect . 

S imi lar patterns are seen when examining the number of 

years in public defense work . Those with over three years 

as public defenders fee l they receive less respect from the 

community than those with one to three years such 

experience . Experience also seems to have a moderating 

effect on public defenders ' abil ity to offer better defenses 

than other types of attorneys . While 7 7 %  of those with only 

one to four years of experience felt they could of fer better 

services than court appointed attorneys , this percentage 

fell  to 6 0 %  among those with f ive years or more . 

Table 14 shows the percentage of respondents in each 

off ice who ind icated that they do rece ive respect from other 

groups in the crimina l j ustice system . The lower leve ls of 

respect felt from defendants and the community is clearly 

demonstrated . In the three largest off ices , as measured by 

the number of respondents , from zero to only 2 1 %  of 

attorneys indicated they felt respect from the ir clients . 

Respect from other attorneys ranged from a low of 2 5 %  in 

Petersburg to 1 0 0 %  in eight off ices . system-wide , only 3 0% 

of respondents indicated that they felt respected by clients 

and the community ; 7 7 %  indicated respect from other 

attorneys ; and 8 5 %  felt respected by the courts and j udges . 
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TABLE 14 

RESPONDENTS ' VIEWS TOWARD SOURCES OP RESPECT 

Percentage of Respondents Answering " Yes " 
Pub l ic Defender Do you receive respect from 

Off ice Ii 

Defendants The Courts Common- other 
( Cl ient s )  Coamunity _ and wealth Attorneys 

Judges Attorneys 

Alexandria 6 50 83 83 83 100 

Bedford 1 0 0 100 100 100 

Courtl and 2 50 0 100 100 100 

Danv i l le 2 100 50 100 0 100 

Fairfax 7 0 29 43 43 86 

Fredericksburg 6 67 67 100 100 100 

Halifax 0 - - - - -

Leesburg 3 67 33 100 100 67 

Petersburg 4 0 2 5  100 100 25 

Portsmouth 6 50 0 50 80 33 

Pulaski 2 50 50 100 100 100 

Richmond City 14 2 1  2 1  93 9 3  7 9  

Roanoke City 6 40 40 80 80 80 

Suffolk 3 33 0 100 67 67 

Staunton 3 0 67 100 100 67 

Virginia Beach 10 0 1 1  100 100 70 

Winchester 7 43 43 100 100 100 

Lynchburg 7 33 0 100 100 100 

Totals 86 30 30 85 84 77 



Measures of Organizational Output for 
Public Defender Offices 

1 5 1  

Jacoby pointed out that the primary measure of any 

pol icy decision is a definable systemic output' s ince the 

functions of public defender offices within their po l icy 

environments are expressed by decisions through speci f ic 

structural arrangements , one can define a set of outputs as 

the outcomes of the decisionmaking processes of the off ices . 

One clearly identif iable result of the defender ' s  

decisionmaking process is the disposit ion of cases . 

The number of defendants and cases ( charges ) hand led by 

each off ice were gathered from the Publ ic Defender 

commiss ion . Specific data on the dispos itions of these 

cases were not ava i lable , however . Whi le caseload data by 

local ity was gathered from the Supreme Court of Virgin ia , 

these data ref lected total court caseloads , methods in which 

cases were disposed , and average disposition times for a l l  

cases in the system , irrespective of the type of attorney . 

No data were available , therefore , to directly compare case 

dispos itions by public defenders from one local ity to the 

next . The proportion of tota l charges handled by the public 

defender ' S  office was avai lable , as was the tota l proport ion 

of cases handled by court appointed counse l .  These measures 

did make it poss ible to make some comparisons of case output 

and disposit ions . 

During f isca l year ( FY )  19 9 1 , the public defender 

offices in virginia handled 6 2 , 4 3 8  charges at a cost of 

4 Jacoby , Public Defender Performance , 9 .  
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$ 5 , 6 9 9  m i l l ion , for an average cost per charge of j ust over 

$ 1 0 0 . In f isca l year 1987 , only 2 4 , 6 5 8  charges were 

processed and the average cost per charge was $ 6 3 . 5 3 .  The 

increase in charges and average costs for the case load 

handled by public defenders was due to continued expansion 

of the system and a lso to increases in the entire indigent 

defense services area during that t ime . According to data 

from the Public Defender Commission , the city of Richmond 

off ice handled 1 0 , 9 3 3  charges for 5 , 9 3 2  defendants in FY 

1 9 9 1 , the greatest number of charges among the 18 off ices . 

See table 15 . 

The Public Defender Commiss ion gathers data on an 

ongoing basis in order to compare product ivity in the 

various public defender off ices . These productivity 

measures include the mean number of defendants hand led per 

attorney each year , the mean number of charges per attorney , 

as wel l  as average costs per defendant and per charge . In 

f iscal year 1 9 9 1 , the was a wide range in each of these 

measures across the 18 public defender off ices . See table 

1 6 . 

The highest case load per attorney in terms of 

defendants and charges occurred in the Staunton off ice with 

5 6 8  defendants and 2 , 2 1 3 charges for each of the four 

attorneys there . According to a state study conducted in 

1 9 8 9 , public defender off ices in virginia are handl ing 

s ign i f icantly more cases per attorney than recommended by a 
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TABLE 16 

PRODUCTIVITY MEASURES OP PUBLIC DE PENDER OFFICES 
( F iscal Year 1991-1992 ) 

Public Defender Mean Mean Mean Cost 
O f f ice Defendants Charges per per 

per Attorney Attorney Defendant 
( $ ) 

Alexandria 208 492 290 

Bedford 3 2 1  7 6 3  3 1 7  

Courtland 2 7 8  668 2 6 7  

Danv i l le 2 2 9  445 290 

Fairfax 197 340 2 9 9  

Fredericksburg 427  860 1 7 2  

Halifax 338 7 1 1  169 

Leesburg 187 528 327  

Petersburg 3 5 7  6 9 7  2 0 9  

Port smouth 429 742 147 

Pulaski 405 930 1 7 1  

Richmond City 2 9 6  7 4 4  145 

Roanoke City 470 896 144 

Suf folk 288 550 192 

Staunton 568 2 , 2 1 3  1 5 6  

Virginia Beach 376 789 2 6 5  

Winchester 369 708 2 5 6  

Totals 380 7 5 5  199 
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Mean Cost 
per Charge 

( $  ) 

123 

133 

112  

149 

1 7 4  

85 

355 

116 

107 

85 

74 

77 

76 

367 

40 

5 5 5  

490 

100 

Source : Virginia Public De fender commiss ion , " FY90-91 Stat i stics , "  1992 . 
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national ly recogni zed expert on issues of indigent defense . s 

The " Spangenberg Standard" calls for 8 6 0  cases per attorney 

per year ; in Virginia , the case load was found to be nearly 

1 , 5 0 0 . 

The impact of this caseload was assessed in the 1 9 8 9  

study by a set of structured interviews with others in the 

criminal j ustice system . Based on these interviews , judges 

stated that the most press ing need in public defender 

off ices is for additional attorneys . Another impact of the 

workload is its impact on docketing of cases . In one 

j urisd iction , for example , the court in 1 9 8 9  was sett ing 

cases two months into the future because the public defender 

attorneys did not have open dates unti l  that time . 6  

I n  the present survey of public defenders , results 

showed that 6 5 \  of attorney respondents indicated that there 

is usua l ly enough t ime for them to prepare a " best defense " 

despite the case load and despite general agreement ( 7 8 \  of 

respondents )  that the workload pressures they face in the 

publ ic defenders off ices are heavy . 

The highest average cost per defendant occurred in 

Leesburg where each defendant cost an average of $3 2 7 . The 

Virginia Beach off ice had the highest average cost per 

charge with $ 5 5 5 . 

Charges and costs have been ris ing cons istent ly in each 

area served by a public defender . Table 19  shows the mean 

SVirginia Department of Planning and Budget , "A Study 
of I nd igent Defense Systems in virginia , "  1 9 8 9 , 19 . 

6Ibid . , 1 5 . 
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annual percent change in charges and costs between f isca l 

years 1 9 8 6  and 1 9 9 1  for each public defender off ice . For 

off ices establ ished after FY 198 6 ,  the average rate of 

change was calculated from the f irst ful l year for which 

data was ava i lable . In many offices , total costs have 

generally increased at a slower average rate than charges 

over the l i fe of the off ice ; however , for the system as a 

whole , the rate of increase in costs ( 4 3 %  per year ) has been 

greater than the rate of increase in charges ( 3 4 % ) . Whi le 

the average annua l cost per charge showed a decrease in many 

off ices , overal l ,  costs per charge have increased at a rate 

of 7 %  a year . For many offices , felony charges were the 

fastest growing type of charge with felonies compr is ing an 

ever increas ing proportion of total caseload . 

Despite the unavai labil ity of data on disposit ions of 

the cases handled exclus ive ly by public defenders , the role 

public defenders play in the output of the j udicial system 

is an important one , espec ially in those areas where they 

handle a high proport ion of the tota l crimina l cases . While 

j udicial system output might have a lso been described in the 

sect ion which dea ls with the publ ic defender ' s  environment , 

it seems more appropriate to consider such measures here 

s ince one of the hypotheses of the public defender di f fusion 

model is that public defenders will  have an impact on the 

nature of this output where they operate . 

Table 18  shows the total number of crimina l cases 

concluded in 1 9 9 1  in the circuit courts for those local ities 

served by public defender off ices . As expected , the Fairfax 



TABLE 1 7  

GROWTH IN COSTS AND CHARGES B Y  PUBLIC DEFENDER OFFICE 

Mean Annual Percent Change 

Pub l ic Defender Total Total Average Felony Felony 
Off ice Charges Costs Costs per Charges Portion of 

Charge Case load 

Alexandria 1 1 .  7 2 4 . 6  1 1 . 6  2 . 7  - 7 . 9  

Bedford 3 7 . 3  1 1 . 8  - 18 . 6  5 1 . 4  10 . 2  

Courtl and 16 . 4  10 . 0  -5 . 5  16 . 9  0 . 3  

Danville 30 . 1  7 5 . 4  -37 . 7  5 4 . 1 6 . 2  

Fairfax 18 . 3  1 6 . 9  - 1 . 2  2 7 . 4  7 . 6  

Fredericksburg - - - - -

Hal i f ax - - - - -

Leesburg 62 . 8  19 . 2  -26 . 8  7 1 .  8 5 . 5  

Petersburg 7 . 9  12 . 6  4 . 4  10 . 0  1 . 9  

Portsmouth 8 . 5  1 7 . 9  8 . 6  16 . 7  7 . 5  

Pulaski 2 7 . 0  2 4 . 7  - 1 . 8  2 2 . 9  -3 . 2  

Richmond C ity 9 . 5  1 5 . 0  5 . 0  1 1 . 1  1 . 4  

Roanoke City 4 . 3  -0 . 7  -4 . 8  5 . 5  1 . 1  

Suf folk 1 7 . 8  1 7 . 3  -0 . 4  3 1 . 8  1 1 . 9  

Staunton 2 0 . 8  16 . 5  -3 . 6  7 . 6  -10 . 9  

Virginia Beach 9 . 6  16 . 0  5 . 9  13 . 3  3 . 4  

Winchester 49 . 5  30 . 8  -1 2 . 5  3 1 . 3  - 1 2 . 1  

Lynchburg - - - - -

Totals 33 . 8  43 . 1  7 . 0  36 . 6  2 . 0  

Note : Local it ies marked with a dash had data for 1991 and 1992 only 

and were excluded from the calculat ions of average annual rates of 

change . 
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Source : Virginia Public De fender Commission, "FY90-91 Statistics , "  1992 . 
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and Richmond areas had the heaviest criminal caseloads . The 

highest trial rate ( proportion of tota l cases disposed of by 

tria l )  occurred in Roanoke with 6 3 % . Bedford showed the 

greatest percentage of cases withdrawn , dismissed , or nol 

prossed prior to trial ( 4 0 % ) , whi le 61% of crimina l cases in 

Virginia Beach were disposed of by a guilty plea prior to 

tria l . An interesting fact evident from table 18 is the low 

percentage of cases that are disposed of by j ury trials in 

a l l  j urisd ictions . 

Table 19 shows the age of concluded crimina l cases in 

areas served by public defenders . The greatest mean age at 

dispos ition occurred in Virginia Beach where it took an 

average of 1 5 0  days from the f i l ing to the adj udication of a 

case . The shortest time occurred in Danvi l le ( 64 days ) . 

Danvi l le a l so recorded the greatest percentage of total 

criminal cases concluded with in 90 days from the date of 

f i l ing , 8 3 \ . Examining the age of concluded cases is 

important because , as was discussed above , the workload in 

public defender off ices may have a direct ef fect on how 

quickly cases can be disposed of by the courts . 

Measures Descr ibing the Public Defender ' s  Environment 

Whi l e  the basic characteristics of the public defender 

system in Virginia and its environment were described in 

chapter two , it is necessary to mention here additiona l 

character istics directly re lated to the testing of the 

diffusion model ' s  hypotheses . These characteristics can be 

categori zed as genera l environmenta l and defendants related . 
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TABLE 1 9  

AGE O F  CONCLUDED CRIMINAL CASES IN T HE  CIRCUIT COURTS 
OF AREAS SERVED BY PUBLIC DEFENDERS ( 19 9 1 )  

Public Defender Mean age Ca.e. Concluded Cases Conc luded 
Area at conclus ion within 60 Days within 90 Days 

( Days ) ( Percentage ) ( Percentage ) 

Alexandria 70 33 

Bedford 127  2 8  

Court land 166 2 2  

Danv i l le 64 54 

Fairfax 109 2 1  

Fredericksburg 90 2 9  

Halifax 122 2 8  

Leesburg 136 31 

Petersburg 147 2 

Port smouth 1 3 9  2 4  

Pulaski 148 22 

Richmond City 7 3  4 9  

Roanoke City 1 1 5  32 

Su f folk 1 7 4  12 

Staunton 1 2 1  3 3  

Virginia Beach 150 2 2  

Winchester 110 36 

Lynchburg 99 36 

88 

43 

32 

83 

69 

70 

48 

43 

4 7  

4 2  

4 7  

7 4  

5 1  

2 6  

5 6  

36 

5 7  

5 9  

Source : Supreme Court of Virginia , State of the Judiciary Report , 19 9 1 .  
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Many o f  these characteristics are summari zed in table 2 0 .  

Eleven of the public defender offices serve predominantly 

urban areas . In 1 9 9 1 ,  crime rates were predictably higher 

in these areas than in the rural areas served , and the 

proportion of total crimina l cases handled by indigent 

defenders ( ll indigencyll ) ranged from 2 4 %  in Danville to 7 0 %  

i n  Petersburg . I n  s i x  o f  the offices , attorneys handled 

more felony charges than misdemeanor charges and the mean 

number o f  charges per defendant ranged from 1 . 7  in Fairfax 

to 3 . 9  in staunton . According to the survey , nearly 6 8 %  

percent of public defenders indicated that they felt at 

least 7 5 %  of the cl ients they serve are gu i lty ; 2 4 %  

ind icated that between 5 0 %  and 7 5% o f  the defendants they 

represent are gui lty . 

Testing Bas ic Hypotheses of the Public De fender Model 

The testing of the basic hypotheses of the public 

defender diffus ion mode l developed in chapter three is the 

most basic step of the research . The hypotheses describe 

possible relat ionships between model elements and help 

concentrate attention on organizationa l processes at work . 

The Development of Values 

The f irst genera l hypothesis is concerned with the 

relationship between va lues and certain measures of t ime for 

individua l defenders and for public defender off ices . 

Spec i f ica l l y ,  according to hypothesis 1 . 1 ,  public defenders 

become less concerned with due process and more concerned 

with the production of cases the longer they have been 



TABLE 20 

ENVIRONMENTAL CHARACTBRISTICS OF AREAS 
SERVED BY PUBLIC DEFENDERS 

Public 
Defender 

Off ice 

Alexandria 

Bedford 

Courtland 

Danville 

Fairfax 

Urbani 
Rural 

Urban 

Rural 

Rural 

Urban 

Urban 

Crime 
Rate 

( a )  

Fredericksburg Urban 

6 , 676 

1 , 838 

2 , 9 38 

4 , 050 

4 , 882 

3 , 130 

Hal i f ax Rural 1 , 850 

Leesburg Rural 1 , 9 63 

Petersburg Urban 7 , 48 5  

Portsmouth Urban 9 , 42 6  

Pulaski Rural 2 , 579  

Richmond City Urban 1 1 , 358 

Roanoke City Urban 8 , 078 

Suf folk Urban 5 , 7 7 5  

Staunton Rural 3 , 02 6  

Virginia Beach Urban 5 , 784 

Winchester 

Lynchburg 

Rural 3 , 1 7 6  

Urban 5 , 84 1  

I ndigency 
Rate 

( b )  

0 . 63 

0 . 38 

0 . 3 6 

0 . 2 4 

0 . 38 

0 . 4 1 

0 . 38 

0 . 3 7 

0 . 70 

0 . 50 

0 . 39 

0 . 5 8 

0 . 39 

0 . 44 

1 . 13 

0 . 33 

0 . 2 9 

n/a 

Felony 
per 

Misde­
meanor 

(Charges ) 
( c )  

2 . 6 5 

0 . 90 

1 . 40 

0 . 2 4 

10 . 56 

0 . 5 4 

1 . 50 

1 . 39 

1 . 2 7 

1 . 48 

0 . 5 9 

0 . 86 

0 . 6 1 

1 . 07 

0 . 42 

1 .  5 3  

1 . 06 

n/a 

Felonies 
as 

Proportion 
of Total 

Cases 
( c )  

0 . 6 1 

0 . 47 

0 . 5 6 

0 . 14 

0 . 9 1 

0 . 3 4 

0 . 54 

0 . 50 

0 . 5 5 

0 . 49 

0 . 3 5 

0 . 43 

0 . 3 6 

0 . 5 1  

0 . 2 9 

0 . 5 8 

0 . 48 

n/a 

1 6 2  

Mean Number 
of Charges 

per 
Defendant 

( c )  

2 . 3 6 

2 . 3 7 

2 . 40 

1 . 94 

1 . 7 2 

2 . 0 1 

2 . 10 

2 . 82 

1 . 9 8 

1 .  73 

2 . 30 

1 . 88 

1 . 9 1  

1 . 9 1 

3 . 90 

2 . 10 

1 . 92 

n/a 

Sources :  ( a )  Virginia State Pol ice , Cr ime in Virginia - 1 9 9 1  (Richmond , 
Va . ) ;  ( b )  Calcu lated as the proport ion of total criminal charges handled 
by indigent defenders ; ( c )  Virginia Public Defender Commis sion , "FY90-91 
Stat istic s , " 1992 . 

n/a - not available 



involved in public defense work and the greater their 

perceptions of environmenta l pressures to produce .  
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Among the individua l due process value statements , six 

showed increas ing rates of agreement among respondents as  

the number of years in law practice increased . See table 

2 1 .  For indigent defenders , the due process scale increased 

overall  with an increase in the number of years in the 

practice of law , from 2 8 . 1  for 1-4 years to 2 9 . 4  for those 

practicing over 11 years . S imilarly , there was a sl ight 

increase in the sca le with an increase in the years in 

public defense work , from 2 8 . 0  for 1-3 years to 2 8 . 9  for 

over three years . See table 2 2 . 

Whi l e  there was no signif icant difference between mean 

rank scores across var ious categories of response , the 

production va lue sca le showed a signif icant decrease across 

increas ing years in the practice of law and years in public 

defense work . Among the nine production value statements ,  

increased rates of agreement with increas ing years in the 

practice of law occurred in only four . 

The correlation between the due process mean rank 

scores and age of public defender off ices was - . 2 6 ( p= . 1 6 )  

when examining a l l  off ices . After clustering the public 

defender off ices into two clusters , one for the four oldest 

off ices and the other for the rema ining much younger 

off ices , it was found that the mean due process scores were 

s ignif icantly lower ( p< . 10 )  in the older off ices ( 2 7 . 9 ) than 

in the younger off ices ( 2 8 . 8 ) . Likewise , the mean 

production va lues scores were higher in the older offices 



TABLE 2 1  

VALUE STATEMENTS AND EXPERIENCB OP PUBLIC DEFENDERS 

Values 
Variables 

( Statements ) 

Percentage Agreeing 
with Statement 

Years in Law Practice 

1 to 4 I Over 4 

Due Process Values Statements 

ARREST 

APPEALA 

EVIDUNRE 

FACTSADV 

INTACCSD 

NULLITY 

PRETRIAL 

POWER 

7 5  

8 1  

87 

57 

42 

92 

71 

69 

9 1  

7 9  

93 

74 

61 

88 

86 

58 

Production Values Statements 

APPEALB 

EFFIC 

FACTSEAR 

FACTSLEG 

GUILTYA 

INTERROG 

POLICSCR 

REPRESS 

TRYHIGH 

67 

26 

7 

86 

7 3  

3 3  

2 8  

1 1  

7 9  

72 

42 

21 

88 

56 

49 

33 

30 

75 
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TABLE 2 2  

VALUE SCALE SCORES AND BXPBRIENCE VARIABLES 

Du. Proce •• Production 
Variables Value. Seal. Values Scale 

Ii Mean Ii Mean 
( 7-35 ) ( 7 -3 5 )  

lll'S i.n !lw I2l:1£U!C1 

1-4 Years · · · · · · · 42 2 8 . 1 42 1 8 . 1 
5 +  Years · · · · · 4 3  2 8 . 5  43 16 . 3  

Total N . · · · · · · · 86 86 

YII'S i.n l2ubH£ defense work 

1 -3 Years · · · · · · 5 8  2 8 . 3  5 8  1 7 . 7  
4+ Years · · · · · 2 6  2 8 . 5  2 6  1 5 . 9  

Total N . · · · · · · 84 84 

( 17 . 7 ) than in the younger off ices ( 17 . 1 ) , though the 

d i f ference was not signif icant . 

I n  examining due process and production sca le data 

165 

along with respondents ' percept ions of workload pressures , 

due process scores were higher in off ices where there was 

less pressure or fewer constraints on decisionmaking 

processes . In other words , in offices where there were 

fewer perce ived sources of pressure on attorneys to plea 

barga in , the due process sca le scores were higher . The 

percentage of respondents citing three of more sources of 

pressure was negat ive ly correlated with mean due process 

sca le scores ( r=- . 4 8 ,  p< . 0 5 ) . This may ind icate that in 

off ices where due process values are stronger , the pressure 

to p lea bargain is resisted . Another possibi l ity is that 

greater pressure to plea barga in leads to a change in va lues 

--from due process to production values , or at least to 



weaker due process values--in order to cope with the 

pressures . 

Relationships Between Values and Goals 
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A second set of hypotheses deals with the relat ionsh ip 

between va lues and goals . These hypotheses state that ( 1 ) 

public defenders with a greater production value or ientation 

w i l l  have personal goals less concerned with normat ive , or 

due process ,  issues such as j ustice and equa l ity , and wi l l  

see organi zationa l goa ls o f  the ir off ice a s  less due process 

or iented , and that ( 2 )  public defender off ices with greater 

production value or ientat ions will have goa ls less concerned 

with due process and more concerned with production of 

cases . 

I n  order to summarize the responses to personal and 

organi z ational goa l items in the survey , several goa ls­

related variables were calculated . For measuring personal 

goa ls ,  the number of due process type goa ls chosen out of 

the four possible choices , and the number of operational or 

se lf- interest related goals chosen from the four presented 

were counted . For each goa l ,  respondents were al so asked to 

ind icate to what degree the goal had been met in their work 

as a public defender . Another calculated variable was the 

number of goa ls scored as having been met to some degree , 

either " somewhat" or "greatly . "  

Examining response patterns among the value statements 

and the goa l items of the survey , six of the nine due 

process value statements showed higher mean ranks as the 



167  

number of personal due process goa ls increased . For 

example , respondents who chose no due process persona l goa ls 

showed a mean rank of 3 . 3  on the statement that crimina l 

processes are often corrupted by unchecked power . Those who 

chose between one and two due process goals showed a mean 

rank of 3 . 6  on the same statement , whi le those who chose 

between three and four due process goals showed a mean rank 

of 3 . 9 .  Only three production value statements showed the 

same pattern of responses when compared to persona l goals . 

The mean due process values sca le score was 2 5 . 4  for 

attorneys who chose no due process goa ls and rose to 2 8 . 9  

for those who chose between three and four due process 

goa l s . See table 2 3 . The mean production values sca le 

score showed the oppos ite pattern , 18 . 2  for those choos ing 

no due process goals , and 1 6 . 9  for those choosing between 

three and four . For the less socially oriented , more se lf­

interest related personal goa ls such as " to gain trial 

experience " ,  the mean due process values sca le showed l ittle 

variation as the number of such goa ls increased ; the 

production values score did increase , however , from 1 0 . 0  to 

1 7 . 4  as the number of the self- interest related goa ls 

increased from 0 to 4 .  

These results seem to indicate a relationsh ip between 

values and goals . The stronger the due process va lues of 

attorneys , the more socially oriented were the goa ls they 

gave for entering indigent defense work ; the stronger the ir 

production values , the more self-interested re lated goa ls 

were chosen . It is also interest ing that the mean due 



TABLE 2 3  

VALUES SCALES AND PERSONAL GOALS 

Variables 
Due Proce •• 

Valu.. Scale 

N Mean 

Production 
Values Scale 

N Mean 

Goals for ChoOSing I ndigent Defens. Work 

Number of Due Process (Social) 
Goals Chosen 

o Goals • •  

1-2 Goal s  
3 - 4  Goals • 

Total N • 

Number of Production (Self­
interest) Goa ls Chosen 

o Goa l s  • 

1-2 Goals 
3-4 Goa l s  

Total N • 

8 
2 8  
3 5  

8 1  

3 
5 1  
2 7  

8 1  

2 5 . 4  
2 8 . 2  
2 8 . 9  

2 8 . 5  
2 8 . 1  
2 8 . 5  

Original Goals Realized 

Number of Goals Real ized 

o Goals • 

1-4 Goals 
5 - 8  Goals 

Total N • 

2 
46 
33 

8 1  

2 3 . 0  
2 8 . 3  
2 8 . 5  

8 
2 8  
3 5  

8 1  

3 
5 1  
2 7  

8 1  

2 
46 
3 3  

8 1  

1 8 . 2  
1 7 . 2  
16 . 9  

10 . 0  
1 7 . 2  
1 7 . 4  

1 7 . 2  
1 7 . 1  

process values sca le scores increased as the number of 
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ind ividua l goa ls rea l i zed increased , whi le mean production 

va lue scale scores showed no change . 

The correlat ion between the due process scale scores 

and the number of goa ls rea l i z ed was . 3 0  ( P< . O l )  indicat ing 

that those with higher due process scores tended to have a 

higher proport ion of their personal goa ls rea l i z ed .  

Did respondents ' perceptions of the goa ls of the ir 

off ices change as their value sca le measures changed? 
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Respondents were asked to j udge on a scale of 0 to 10  the 

importance of six possible goals within their respective 

off ices , three due process goals and three product ion goals . 

I n  order to summarize responses to the goal items , scores 

were summed for due process related goals and for production 

or operat iona l related organizat ional goals . Totals for 

these goa ls ' scales were then classi fied into categories of 

l ow ,  medium , and high . No differences in patterns were 

evident between the mean scores for the value sca les and the 

tota l scores for due process and production value 

organi z at ional goals . Both value scales ' scores increased 

as the total due process and operationa l goa l sca les 

increased . 

As to whether public defender offices with greater 

product ion value orientations have goa ls less concerned with 

normat ive issues such as j ustice and equa l ity , the data 

revealed a positive correlation of . 18 ( p= . l l )  between due 

process scale scores and due process oriented organizational 

goa l s . I n  other words , attorneys with higher due process 

scale scores tended to j udge the goa ls of the public 

defender off ice as more due process in nature . More 

important , however , is the f inding that attorneys with 

higher due process va lue scores tended to have become 

indigent defenders for personal goa ls more societa l in 

nature ( r= . 3 9 ,  p< . OO l ) . This indicates a strong 

relationship , as expected , between values held by attorneys 

and their personal goals in choosing their current 

profess ion . 
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A t  the off ice level , these re lationships continue but 

at a weaker level . The correlation between mean due process 

scale scores and the personal goal i ndex for due process 

goals was . 2 7 ( p= . 3 0 ) . 

Re lat ionships Between Goals and 
Organization structure 

structural aspects of an organization can be examined 

by looking at the formal and informal mechanisms which the 

organiz ation has developed to deal with the daily activities 

necessary to accomplish the goals and obj ect ives pursuant to 

its under lying pol icy or value structure . In the case of 

the public defender , structural elements identi f ied by 

McIntyre were examined by asking respondents to eva luate the 

degree to which various elements were needed and provided 

for in their offices . 

The third set of hypotheses deals with the relationship 

between goa ls and structural components of public defender 

offices . F irst , as organizationa l goa ls of public defenders 

become more concerned with the production of cases , there 

should be greater agreement that standard operating 

procedures ,  personnel pol icies , workload standards , and 

training programs are important . 

As d iscussed previous ly , several items on the 

questionnaire were des igned to evaluate respondents ' 

attitudes about various elements of organi zationa l structure 

in public defender off ices . However , the quest ions did not 

d irectly measure perceived " importance" of structural 

elements . Instead , respondents were asked to j udge whether 
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elements were " adequate" or not . When examining the 

response patterns to these items and comparing the responses 

to the individua l organizational goal statements , it was 

found that for f ive of the six structure-re lated items 

respondents expressing the bel ief that elements of 

organizat ional structure , such as personnel pol icies , were 

insuff icient , tended to rank production goa ls as less 

important than those who bel ieved elements of organi z at iona l 

structure were " about right" . In other words , as the 

importance of production goa ls increased as measured by the 

mean rank scores given to goals , there was a greater 

consensus among respondents that structure was currently 

adequate . An examination of the mean rank scores for due 

process oriented goal statements did not demonstrate any 

clear pattern of responses . See table 2 4 . Table 2 5  shows 

the responses for two of the production va lue goals , the 

goal to provide defense services at the least cost to the 

state and the goal to defend as many as possible . 

Compar ison of tables 2 4  and 2 5  clearly shows the 

greater importance attached to due process goa ls than to 

production goa ls by respondents and the fact that genera l ly 

the maj ority of respondents judge current organization 

structural arrangements to be adequate . Another re levant 

f inding was that for f ive out of the six structure items , 

the mean product ion goa ls scale score increased as the 

proportion of respondents who j udged that item as suff ic ient 

increased . 



TABLE 2 4  

STRUCTURE VARIABLES AND DUE PROCESS RELATED 
ORGANI ZATIONAL GOALS 

-Mean Rank Scores ( Range - 0 10 ) 
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Due Process Goals 

Structure Variables Ii Provide Ident ify Ensure Due 
Best Others ' Process 

Defen.e Mistakes Protection 
Services 

I.!§!v§!l Qf sU�l:vis ion 

Insu f f ic ient · · · · · 1 1  7 . 6  7 . 5  8 . 5  
About right · · · · · 63 8 . 9  7 . 5  9 . 3  
Excess ive · · · · · · 1 10 . 0  7 . 0  1 0 . 0  

Adegyacy of �rsonnel 
l221icies 

I nsuff ic ient · · · · · 40 8 . 3  7 . 6  9 . 3  
About right · · · · · 43 8 . 9  7 . 1  9 . 2  
Excessive · · · · · · · 0 - - -

N!i!ed to record t ime and 
costs 

Insuff ic ient · · · · · · 1 7 . 0  9 . 0  8 . 0  
About right · · · · · 48 8 . 6  7 . 6  9 . 4  
Exces sive · · · · · · 3 8 . 0  7 . 0  9 . 7  

Case screening and 
§!si,gnment I2rocedures 

Insu f f ic ient · · · · 2 3  7 . 6  7 . 1  9 . 3  
About right · · · · 60 9 . 0  7 . 4  9 . 3  
Excess ive · · · · · 1 5 . 0  5 . 0  5 . 0  

Adegyacy of training 
I2rograms 

Insu f f ic ient · · · · 40 8 . 4  7 . 6  9 . 3  
About right · · · · · 43 8 . 9  7 . 1  9 . 2  
Excessive · · · · · · · 0 - - -

O1212ortunities for continuing 
education 

Insu f f ic ient · · · · · 8 8 . 8  7 . 3  9 . 9  
About right · · 7 5  8 . 6  7 . 3  9 . 2  
Excess ive · · · · · · 1 10 . 0  10 . 0  10 . 0  



TABLE 2 5  

STRUCTURE VARIABLES AND PRODUCTION RELATED 
ORGANI ZATIONAL GOALS 

Mean Rank Scores ( Range - 0-10 ) 

Production Goa l s  

Structure Variables Ji Provide Defend as 
Service Many as 

at Least Possible 
Cost 

IIlv!;!. Qf IYl2!rvilion 

Insu f f icient · · · · 1 1  3 . 5  2 . 5  
About right · · · · · 62 4 . 0  4 . 3  
Excess ive · · · · · 1 5 . 0  0 . 0  

Adegyacy of l2!rsonnel 
I;!Q;!.ic ies 

Insu f f i c ient · · · · · 24 3 . 0  3 . 3  
About right · · · · · 56 4 . 1  4 . 1  
Excess ive · · · · · · 0 - -

Hied to record time and 
costs 

Insu f f icient · · · · 1 2 . 0  2 . 0  
About right · · · · · 48 4 . 0  4 . 5  
Excess ive · · · · · 3 6 . 0  4 . 3  

Case screening and 
assignment I;![ocedures 

Insu f f ic ient · · · · 2 3  3 . 1  4 . 3  
About right · · · 60 4 . 0  3 . 7  
Excess ive · · · · · 1 0 . 0  0 . 0  

Agegyacy of train ing 
I;!rograms 

Insu f f ic ient · · · 40 3 . 3  3 . 4  
About right · · · · 43 4 . 0  4 . 1  
Excess ive · · · · · 0 - -

Ol;!l;!Qrtunities for continuing 
education 

Insu f f ic ient · · · · · 8 3 . 5  3 . 8  
About right · · 7 5  3 . 8  3 . 9  
Excess ive · · · · 1 0 . 0  0 . 0  

1 7 3  



1 7 4  

Is there a relationship between variat ions i n  

organi z at ional goals of public defender offices and the 

views of attorneys practicing there toward elements of 

organi z at iona l structure? To examine this question , the 

percentage of respondents in each office who felt that a 

particular element such as personnel pol icies were 

" insufficient" was correlated with the mean total scores for 

both due process and production oriented organizat iona l 

goa l s . See table 2 6 .  General ly ,  there were pos itive 

correlations between total scores on due process goa ls scale 

and the percentage of respondents answering " insufficient" 

for the element in question . Higher due process goal scale 

tota ls were associated with a higher proportion of 

respondents in an off ice answering " insuffic ient . "  

Corre lat ions between structure element responses and the 

production goa l scale totals were predominantly negative . 

Among the strongest corre lations were those found 

between respondents who felt education related opportunities 

in their offices were insuf ficient and the goa l scales . The 

off ices with higher due process goa l sca le tota ls had higher 

proportions of such respondents ( r= . 3 5 ,  p= . 2 0 ) ; however , 

those off ices with the highest product ion goa ls scores had 

lower proportion of their attorneys express ing 

dissatisfaction with training and continuing education 

programs ( r=- . 4 6 ,  p= . 17 ) . A negative correlation of . 5 4 

( p< . 1 0 )  was a lso found between the production goa l scores 

and the proportion of respondents who felt personne l 

pol icies were inadequate : as the j udgement that production 



TABLE 2 6  

ORGANI ZATIONAL GOALS SCALES AN D  STRUCTURE VARIABLES 

Structure Variables 

Level of supervision 

Adequacy of training 
programs 

Cont inuing legal 
education 

Need to record t ime or 
costs in casework 

Personnel policies 
( salar ie s ,  leave , 
promot ion , etc . ) 

Procedures for screening 
and ass ignment of cases , 
equaliz ing case loads 

N= 1 7  for a l l  structure variables . 

Correlation Coe f f ic ients 

Due Proce •• 
Related Goal .  

Scale 

. 2 3 

. 3 5 

. 34 

. 1 5 

. 05 

- . 20 

Production 
Related Goals 

Scale 

- . 2 8 

- . 46 

- . 2 1  

- . 1 7 

- . 5 4 

. 06 
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goa ls were more important became more common , the level of  

dissatisfaction with personnel pol ices relating to salaries , 

leave and promotions fel l . I f  attorneys ' percept ions of 

organizat iona l goa ls are accurate , we would expect off ices 

with stronger production value goa ls in operat ion to have 

stronger personnel pol icies , even if informa l ly recogni zed 

ones , and a lower level of dissatisfaction among personne l .  

These f indings shou ld not be overstated since the maj ority 

of respondents indicated that personnel polices were "about 

r ight . "  

There was a strong negative corre lation ( r=- . 5 6 ,  p< . O l )  

found between the average number o f  " insufficient" responses 

to structure items in an office and the production goa ls 

sca le totals . This adds evidence to the poss ibi l ity that a 



relationship exists between j udgements of goa ls and of 

satisfaction with structural elements . 
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Re lationship Between Goa ls and Decisionmaking Processes 

The fourth set of hypotheses deals with the 

relationship between goa ls and decisionmaking processes . 

First , it was expected that the greater the concern among 

public defenders with the production of cases , the greater 

would be their perception that decisionmaking processes are 

less profess iona l , col legial , and informa l and more 

procedura l i z ed ,  forma l ,  and routine . Results of the survey 

ind icate such responses for the three most important 

measures of decisionmaking processes , that is ( 1 ) the level 

of discretion , ( 2 )  the frequency of accept ing routine of fer 

from the commonwea lth ' s  attorney , and ( 3 )  the frequency in 

which public defenders feel pressured to plea barga in . 

Measured in terms of mean scores across response categories , 

as the mean due process organizational goa l sca le total 

decreased , there was an increase in the perceived level of 

discretion by respondents , increased frequency of accepting 

routine of fers from the prosecutor , and increased pressure 

to plea barga in . See table 2 7 . All three items showed the 

oppos ite trend when mean product ion va lue goals score were 

compared across categories of response . At the off ice 

leve l ,  there was a corre lation of - . 5 2 ( p< . 0 5 )  between the 

proportion of respondents who indicated a more frequent 

occurrence of plea barga ining and the due process goa ls 

score . 
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TABLE 2 7  

ORGANI ZATIONAL GOALS AND DBCISIONMAKING VARIABLES 

Due Process Organi zational 
Element Goals Scale Goals Scale 

I Mean Ii Mean 
score score 
( 0-30 ) ( 0-30 ) 

Level of discretion of the 
attorney to conduct cases . 

High . · · · · · · · · · · 66 2 5 . 3  64 5 . 2  
Moderate · · · · · · · · · 13 2 7 . 3  13 4 . 8  

Frequency of publ ic defenders 
accept ing routine of fers 
the prosecutor . 

Frequently · · · · · 3 6  2 4 . 9  3 5  1 9 . 5  
Somet imes · · · · · · · 2 9  2 5 . 5  28 19 . 0  
Rarely · · · · · · · 4 2 6 . 0  4 18 . 3  
Not at al l · · · · · · · 6 2 6 . 7  6 1 7 . 2  

How often to publ ic defenders 
feel pressured to plea 
bargain? 

Frequent ly · · · · · · · 8 2 3 . 1  8 19 . 2  
Somet imes · · · · · · · 2 6  2 5 . 1  2 5  18 . 4  
Rarely · · · · · · · · 2 6  2 6 . 6  2 5  1 7 . 7  
Not at a l l  · · · · · · 19 2 7 . 5  1 9  1 6 . 8  

I t  seems that goa ls operating in an off ice do af fect 

certa in aspects of dec is ionmaking . stronger product ion 

goals were associated with increased leve ls of discret ion 

and the frequency with which attorneys must routinize 

dec isionmaking processes . These results are consistent with 

the production va lues paradigm which , with " system 

effic iency" goals , allows increased di scret ion within l imits 

to attorneys so that they can dispose of cases as quickly as 

possible through plea negotiation , dismissa l , or 

recommendat ion of diversionary programs . 

The same results a lso held at the off ice level us ing 
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goal sca le totals and value sca le totals . In off ices where 

the production va lue scores were higher , defenders indicated 

more pressure to plea barga in ( r=- . 4 0 ,  p< . 05 ) . As was 

discussed in chapter three , an increased frequency of plea 

bargaining is one aspect of routine decisionmaking 

processes . 

Data a lso revealed that higher product ion value scores 

were associated with higher frequency of accepting routine 

o ffers from commonwea lth attorneys , another routiniz ing 

decisionmaking process ( r= . 4 0 ,  p< . 0 5 ) . 

Re lationships Between Values , Goals , and Output 

Another hypothesis operates at the off ice level only . 

According to this hypothes is , there should be a correlation 

between measures of organizationa l output and productivity 

and underlying goa l and value orientat ions . First , the 

relationship between dec isionmaking var iables and output 

measures were examined . For example , where plea bargaining 

is more frequent , cases should be disposed of more quickly 

and the age of conc luded cases should be less . Whi le no 

measure of the age of concluded cases was ava i lable for 

cases handled only by publ ic defenders , there was a 

correlat ion of - . 3 0 ( p< . 10 )  between the frequency of plea 

barga ining in public defender off ices and the proport ion of 

total crimina l cases concluded in the courts of the 

correspond ing areas within 6 0  days of the f i l ing date . The 

correlat ion between frequency of accepting the prosecut ion ' s  

routine offers and cases concluded within the same time 
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frame was - . 2 1 ( p= . 1 6 ) . 

As predicted , higher due process value scores were 

associ ated with higher costs per defendant ( r= . 2 5 ,  p< . 10 ) . 

Thi s  i s  most l ikely due to the operation of " trial 

suf f iciency" ( due process) goals which tend to lengthen the 

age of cases and therefore their costs . 

Another important question was the relationship between 

values and goals and the rates at which various 

dispositiona l methods are used . For example , a greater 

percentage of cases go ing to tr ial should be expected where 

due process va lues and goa ls are stronger or more prominent . 

I n  fact , the corre lat ion between the due process scale 

scores and the percentage of cases going to trial was found 

to be posit ive , though weak and not statistica l ly 

sign i f i cant . The noticeable result was that the 

correlations between the due process scores and the 

percentage of cases going to j udge and j ury trial ( r= . 1 8  and 

r= . 14 ,  respect ively) were higher than the corre lat ions 

between the production va lue scores and these measures , 

suggesting that va lues operating through goa ls do af fect 

output measures def ined in terms of case ages and 

disposition methods . 

Because publ ic defenders represent anywhere between 10% 

and 95% percent of all  concluded cases in the areas they 

serve , the magnitude of any correlation effect of values on 

cases going to trial is highly problematica l . However , the 

d irection of correlation between the due process and 

production values sca les does seen to support the 
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hypothesis . 

Another task was to explore the relationships between 

values and productivity measures such as case load per 

attorney and cost per defendant . It was hypothesi zed that 

stronger production values operating through production 

goals would tend to drive up the number of cases per 

attorney and drive down the cost per defendant . Data showed 

a correlation of . 3 9 ( p< . 1 0 )  between the due process va lues 

sca le and cost per defendant , and a correlation of - . 2 0 

between production va lue sca le and the same measure . It was 

interesting that in areas with higher production value 

scores , the proport ion of cases handled by public defenders 

tended to be greater ( r= . 4 2 ,  p< . 1 0 ) . 

Areas where indigency rates are highest are a lso most 

l ikely to have the greatest proportion of its crimina l 

case load handled by the public defender ' s  off ice . The 

correlation between the case load handled by a publ ic 

defender and the cases going to trial was . 2 6 .  The higher 

the proport ion of case load handled by the publ ic defender , 

the higher the percentage of cases going to trial ( r= . 19 ) . 

This may indicate that public defenders are sl ightly more 

wi l l ing to proceed to trial than other attorneys 

representing indigent defendants . This seems plausible 

g iven the very low hourly rate at which court appointed 

attorneys are re imbursed by the state for in-court time . 

As expected , trial rates were highly correlated with trial 

per attorney ( r= . 69 ,  P< . O O l )  and with the crime index 

( r= . 4 3 ,  p< . 05 ) . 
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The strength of values a lso seems t o  be correlated with 

average annua l increase in total operating costs of public 

defender off ices . There was a correlation of . 3 2 between 

the due process value scores and the average annual growth 

in costs , while the correlation between production value 

scores and costs was - . 4 8 ( both p< . 10 ) . Due process va lues 

consider costs less important than production values and 

goa l s , and as production values become stronger , costs 

should tend to increase at lower rates . 

Legitimacy of Public Defenders 

The last hypothes is deals with the issue of the 

legit imacy of publ ic defenders as profess iona ls in the 

crimina l j ustice system . The breadth of the issue of 

legitimacy has been discussed previous ly.  with the l ittle 

data ava i lable , the exploration of the relationships between 

the views of others about public defenders and 

characteristics of the public defender off ices themse lves 

was necessarily a very narrow one . The hypothesis stud ied 

states that among others in the loca l criminal j ustice 

system , public defenders will  be perceived as more 

legitimate the longer there has been a branch off ice in the 

area and in urban regions where publ ic defenders hand le a 

greater portion of indigent case load . The attitudes of 

others toward public defenders could not be studies with the 

data available . I nstead , legitimacy was measured as the 

degree to which publ ic defenders feel others in the system 

respect them as profess iona ls and the degree to which publ ic 
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defenders are preferred t o  other types of counsel .  As was 

discussed earlier , no data were available on a local ity 

level to compare others ' opinions of publ ic defenders . 

I n  order to explore the view public defenders fee l 

others have of them with the survey data ava i lable , the 

proportion of respondents in each office who felt that they 

rece ive respect from each of several groups was tabulated 

and correlated with the age of the public defender off ice . 

Results indicated a strong negative correlat ion ( r= . 54 ,  

p< . 02 )  between the proport ion of respondents who felt they 

rece ived respect from defendants and the age of the off ice : 

as the age of the offices increased , the proportion of 

respondents in the off ice who indicated that they were 

respected by their clients decreased . S imilar results were 

found for the respect felt by respondents from other 

attorneys ( r=- . 4 9 ,  p< . 05 ) . No corre lation was found between 

age of off ices and respect from courts . These results 

indicate that the longer an office has existed , the fewer 

attorneys working there feel they rece ive the respect of 

their cl ients and of other attorneys ; respect from the court 

does not change . These f indings c learly do not support the 

hypothesis of the model . 

Urban off ices tended to have proportionate ly fewer 

defenders who felt they were respected by others than rural 

offices . Publ ic defenders in rural areas tend to feel more 

respected by everyone other than their clients for whom 

there is l ittle change in leve ls of respect between urban 

and rural off ices . See table 2 8 . Despite these statements , 
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the differences between urban and rural off ices o n  these 

variables are very smal l  and any conclus ions are highly 

questionabl e .  The clearest conclusion is that legitimacy , 

at least as seen by publ ic defenders themselves , does not 

change between urban and rural areas . 

Off ices with higher due process value scores showed a 

higher proport ion of attorneys who felt they were respected 

by defendants and the community ( r= . 19 and r= . 3 6 ,  

respectively ) . The correlations between these measures and 

the production va lues scores were negative . The same 

TABLE 2 8  

RESPONDENTS ' PERCEPTIONS OF RESPECT OF OTHERS 

Sources of Respect 

Defendants 

Community 

Courts 

Prosecutors 

Other Attorneys 

Mean Proportion of Respondent s 
Who Feel Respect from Sources 

Urban Off ices Rural Offices 
( N=ll ) ( N= 6 )  

3 5 . 8  34 . 9  

2 8 . 6  32 . 1  

86 . 0  100 . 0  

7 6 . 8  100 . 0  

7 6 . 2  88 . 9  

patterns were observed with regard to perceived respect by 

other attorneys--higher due process scores were associated 

with higher levels of respect . These results indicate that 

there are factors inf luenc ing how public defenders see 

themse lves and how they feel they are perceived by others 

around them whi le performing their duties . 
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Summary of Findings 

Ana lysis of survey and other data revealed much about 

the functioning of the public defender diffusion model . 

Overal l ,  it was evident that complex forces are at work in 

public defender organizations , forces which affect the way 

in whi ch public defenders are able to provide indigent 

defense services to their clients within the policy ,  

criminal j ustice and j udicial system environments . The body 

of evidence presented by the data supports many of the basic 

hypotheses set forth as a result of the review of the 

l iterature and previous research on public defenders . More 

importantly , a much more comprehensive understanding of 

public defenders in Virginia as organizat ions is now 

possible because of empirical data which support accepted 

ideas of organizat iona l processes . Wh ile many f indings from 

the ana lys is of the survey and other data have been 

discussed , by way of review , the more important findings of 

can be stated in terms of the basic hypotheses . 

Hypotheses of the Public Defender Diffusion Model 

Environmental variables and values . Public defenders 
become less concerned with due process and more concerned 
with production of cases the longer they have been involved 
in public defense work and the greater their perceptions of 
environmenta l pressures to produce . 

Due process va lues rema ined high with increased 

experience in indigent defense . The data did not reveal a 

weakening of these values over time . However , production 

values did increase as exper ience increased , especially 

among public defenders as compared to ass istant public 
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defenders . Despite these findings , older public defender 

o f fices showed signif icantly weaker due process va lues 

scores than younger off ices . Due process values were higher 

in offices where there was less workload pressure or fewer 

constraints on decisionmaking processes . 

Values and goals . Public defenders with a greater 
production value orientation will have personal goa ls less 
concerned with normative issues such as j ustice and 
equa l ity , and will  see organizational goals simi larly . 

The stronger the due process values of attorneys , the 

more soc i a l ly or iented were the goa ls they gave for entering 

indigent defense work ; the stronger their production va lues , 

the more often self-interested related goa ls were chosen . 

Attorneys with higher due process sca le scores tended to 

j udge the goa ls of the public defender off ice as more due 

process in nature . 

Goals and elements of organizationa l structure . As 
goals of public defenders become more concerned with the 
production of cases , there will be greater agreement that 
standard operating procedures , personnel pol ic ies , workload 
standards , and training programs are important . 

As the strength of production goa ls increased , there 

was a greater consensus among respondents that structure was 

currently adequate . There was a positive correlation 

between due process goa ls and the percentage of respondents 

j udging elements of organizationa l structure as 

" insuffic ient . "  stronger due process goa ls were assoc iated 

with a higher proportion of respondents who felt current 

structura l aspects were " insuf ficient . "  There was a strong 

negative corre lat ion between the average number of 
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" insufficient" responses t o  structure items and the 

production goa ls scale totals . 

Values , goa ls and decisionmaking processes . The 
greater t�e concern with the production of cases , the 
greater w 1 l l  be the percept ion that decisionmaking processes 
are less professional ,  col legial and informa l and more 
procedural ized ,  forma l ,  and routine . 

As the due process organizational goals decreased , 

there was an increase in the perceived leve l of attorney 

d iscretion to conduct caseload , an increase in the frequency 

of accepting rout ine offers from the prosecutor , and an 

increase in pressure felt to plea barga in . stronger 

production goa ls were associated with increased levels of 

discretion and the frequency with which attorneys must 

routinize dec isionmaking processes . The same results also 

held at the office level . 

Va lues and organizationa l output . In publ ic defender 
off ices , there is a correlation between measures of 
organizat iona l output and productivity and underlying goa l 
and value orientations . 

As predicted , stronger due process values were 

assoc iated with higher costs per defendant . There was a 

positive correlat ion between the due process va lues and the 

average annua l growth in costs , while the correlation 

between production va lue scores and costs was strong ly 

negat ive . 

The corre lat ion between the due process va lues and the 

percentage of cases going to tr ial was a lso found to be 

positive . Correlat ions between the due process va lues and 

the percentage of cases going to j udge and j ury trial were 
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much higher than the correlations between the product ion 

value scores and these measures , suggesting that va lues 

operating through goals do affect output measures def ined in 

terms of case ages and disposition methods . 

Environmental variables and legitimacy . Legit imacy of 
public defenders as professionals among others in the loca l 
crimina l j ustice system is greater the longer there has been 
a branch off ice in the area and in urban regions . 

The hypothes is was clearly not supported by the 

f indings . Results indicated that the longer an off ice has 

existed , the fewer attorneys working there felt they rece ive 

the respect of the ir cl ients and of other attorneys ; respect 

from the court did not change with time . Urban off ices 

tended to have proport ionate ly fewer defenders who felt they 

were respected by others than rura l off ices . 

Summary and Conclus ions - The Public Di ffus ion 
Model Reconsidered 

The Virginia public defender program was created to 

insure the right to effective counsel and to do so with as 

few resources as possible . These goa ls in many respects 

have come to define j ustice for indigent defendants in the 

state . A fundamenta l goa l of j ustice is to protect the 

lega l r ights of the accused . Yet there are differ ing 

be l iefs regarding the proper ba lance between the need to 

protect the rights of the accused and the need to protect 

the order and stabil ity of society . These differences 

def ine the due process and production paradigms of crimina l 

process ,  as wel l as the conf licting def initions of 

leg itimacy identi f ied by McIntyre ' s  research . 
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Another goa l of j ustice is to foster increased belief 

in the eff icacy and legitimacy of law . Again , differences 

in bel ief arise over how the criminal sanction should be 

used to achieve this goal and the differences mani fest 

themse lves as the two paradigms of criminal process and the 

two definitions of legitimacy . 

Public defenders are placed between these differing 

paradigms . They operate as i f  both are val id and reconcile 

themselves da i ly to the confl icts inherent in their pos ition 

in the crimina l j ustice system . This leads to the 

development of organizationa l mechanisms , such as rout inized 

deci s ionmaking processes , for dea l ing with the conf l ict . 

I n  order to sUbstantiate the presence of confl ict ing 

paradigms at work in public defender organi zations , there 

was need to explore the values and goa ls of the public 

defenders themselves . Several basic questions served as the 

bas is for the deve lopment and conducting of the research : 

What are the va lues or basic be l iefs of public defenders 

about due process and production aspects of the crimina l 

process? Are their goa ls based on these values? Does the 

nature of va lues and goa ls affect the organizationa l 

processes at work in the del ivery of services to the ir 

cl ients? More important ly , does it make a difference to 

indigent defendants or to society whether the public 

defender program operates according to one value system or 

another? Do different public defender off ices in Virginia 

operate under dif ferent value systems ( or in other words , is 

there var iation in values among the many off ices) and if so , 
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how might those values have come t o  exist in a particular 

environment , at the off ice ' s  inception or through a process 

of adapt ion to its particular environment? 

These questions concerned the diffusion and reinvention 

of public defender offices as a maj or means of providing 

indigent defense services in Virginia . They dea lt with ( 1 ) 

the way in which the off ices have developed organi z at iona l ly 

in response to initial goa ls and to environmental 

characteristics and with ( 2 )  the effect of public defender 

off ices ' organi z at iona l output on the environment in terms 

of legitimacy in the legal and social sense . 

I n  l ine with these underlying concerns , the public 

diffus ion model ( f igure 3 )  was developed to explore these 

questions and severa l fundamental hypotheses based on 

previous research about the mechanics of its operation were 

used to guide the inquiry . Briefly,  the model described the 

adoption and adapt ion process of public defender 

organi zations in Virginia wherein the adoption variables 

which diffusion theory identifies in the adopt ion of an 

innovation are seen to rest upon the due process values and 

production va lues identi f ied in the public defender ' s  

environment . Review of the historical record sUbstantiated 

the presence of both due process and product ion po l icies 

( va lues ) during the adopt ion phase of the initial pilot 

publ ic defender off ices and since that time . According to 

the mode l ,  after adopt ion , these values , over t ime and in 

response to environmental pressures , inf luence the 

deve lopment of the normative and operationa l goals for the 
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organi z at ion . The normative goa ls serve to protect the 

basic ideology of the defense function--due process and 

j ustice through an independent , profess ional ly competent 

defense counsel .  Data revealed that due process va lues and 

goal s  are particularly strong throughout the Virginia 

system . Operational goals protect the existence and growth 

of the organization in a hostile environment where case load 

pressures and competition for scarce resources make such 

goals necessary . Data revea led that production va lues and 

goa l s , whi le not as strong as due process ones , are 

important to individual publ ic defenders , especially the 

chief public defender in the off ices who must run the 

organi z at ions . 

The model anticipated that as time progresses and 

pressures increase , a type of goal displacement would occur 

as operat iona l goa ls based on production va lues became 

relatively more important than normative goals , even though 

the latter would continue to def ine the fundamenta l idea 

which holds the individual attorney in place as a member of 

the organi z ation and legitimates the organization in terms 

of American j urisprudence . The oldest off ices in Virginia 

did show stronger production va lues and goa ls even whi le due 

process va lues and goa ls remained relatively constant . 

Higher workload pressures were also found in off ices where 

production va lues were strongest . 

I n  reference to time , it should be noted aga in that 

this cross-sectiona l or correlationa l research did not 

attempt to explain or measure changes over t ime in magnitude 
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of research variables except through the correlation o f  

these measures with the age of public defender off ices . No 

determination of time sequences was attempted . Exploration 

of the temporal and causal dynamics of the public defender 

diffusion model awa it further investigation . 

Organi zational structure and decisionmaking processes 

used by public defenders are products of these goa ls and 

values and organizational output such as the defense of 

ind ividua l  i ndigent defendants depends on this structure and 

deci s ionmaking process . In Virginia , the presence of 

stronger production va lues and goa ls was associated with 

more routiniz ed dec isionmaking in the forms of increased 

pressure to plea barga in and the accepting of routine offers 

of prosecutors ; and with higher case loads and a lower rate 

of increase in several measures of costs . Higher due 

process va lues and goa ls were associated with increased 

trial rates and longer case processing t imes . 

Ultimately , according to the diffusion model ,  the 

outputs of the public defender organi zation af fect its 

environment as they impact upon the organi zat ion ' s  

legit imacy and then become continuing factors in the va lues 

which shape public defender goa ls and operations . While the 

measurement of legit imacy was severely l imited in the 

research , it was found that publ ic defenders do feel as i f  

they are under " the myth o f  incompetency" a t  least as far as 

the ir c l ients and the community at large fail  to respect 

them as attorneys . It remains to be seen what ef fect th is 

lack of respect has on the abi l ity of publ ic defenders to 
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American society . 

The Importance of Understanding Public Defender 
Organizations 
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I t  has been claimed that the r ight to counse l may be 

this country ' s  most important individual l iberty . In an 

adversarial criminal j ustice system , counsel for the accused 

is essential  if the process is to be fair in a l l  cases 

concerning a l l  constitutional ly guaranteed individual 

l ibert ies . Federa l judge Edward Johnstone recent ly asked 

whether we appreciate the fundamental importance of the 

r ight to counse l ,  or take it for granted . ?  

Policymakers and public administrators cannot take the 

right to counsel for granted . I f  indigent defense services 

are to be provided by public organizations , understanding 

how these organizations function in a complex environment is 

important . This research has explored the organ izat iona l 

processes at work in guaranteeing the right to counsel in 

Virginia through the use of public defenders . The goal of 

the study was not to measure or compare the qua l ity of 

defense services provided by these organizations to other 

means of providing defense services . What is evident is 

that public defenders are publ ic administrators in a sense 

because of the organizations they serve and the services 

they provide . 

?Edward H .  Johnstone , " Some Bicentennial Observat ions 
on the S ixth Amendment Right to Counse l , " The Advocate Vol . 
1 3  No . 5 ( August 1 9 9 1 ) : 5-6 . 
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I n  chapters 2 and 3 ,  the role of the indigent defender 

was considered as part of the criminal j ustice system and in 

terms of his relation to society . In our system , lawyers to 

prosecute are considered essential to protect society ' s  

interest maintaining law and order . Those who are charged 

with crime and who have the means hire the best lawyers they 

can . Everyone seems to accept the fact that lawyers in 

criminal courts are necessities , not luxuries ; and whi le 

society recogni z es the importance of prosecutors , law 

enforcement agenc ies , and others in meet ing the goa ls of 

j ustice , appointed defense counsel shoulder the burden of 

protecting individual l ibert ies and dignity of the indigent 

accused and often are seen as less vital than others to the 

interests of society . 

As government becomes more pervasive in the l ives of 

its citizens , the constitutional rights of the accused must 

be ful ly protected by capable and motivated attorneys . For 

the indigent defendant , the burden of insuring capabi l ity 

and motivat ion rests in large part on society ' s  will ingness 

to support and fund public defender or other indigent 

defense programs . 

I n  a 1 9 9 0  interview upon his departure as head of the 

Defender Assoc iation of Philadelphia , Benj amin Lerner 

pointed out that it is commonly accepted in the legal 

community that the crimina l j ustice system has become more 

repressive and onerous in recent years . B Lerner feels that 

BThe National Legal Aid and Defender Associat ion , The 
NLADA Cornerstone Vol . 12 No . 3 ( June/ July 1 9 9 0 ) : 1-6 . 
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the burden of this continuing trend falls most heavily on 

the poor , on minorities , and on the pol itica l ly powerless in 

our society . Yet there is a growing imba lance of resources 

on the prosecution and law enforcement side as opposed to 

the defense s ide--because of the country ' s  preoccupation 

with crime and especially drug-related crime . This fact 

demonstrates the pervasiveness of the two paradigms of 

criminal process not j ust within the crimina l j ustice and 

lega l systems but within society as a whole . The easy 

answer to the cr ime problem given by many cont inues to be to 

increase the repression or organizational approach of 

solving problems by the crimina l j ustice system but the 

solution to the problems concerning people does not l ie in 

the crimina l j ustice system , no matter how repress ive it is 

made . This research has explored the complexity of the 

crimina l j ustice environment in which publ ic defender 

organi zations operate . 

The cha l lenges publ ic defender organizations face are 

daunting . If they are to be more successful as 

organi zations in the ir complex environments ,  they must 

improve the tra ining made avai lable to attorneys and improve 

support services to them , especially in the invest igat ive 

and sentenc ing areas . Off ices must institute procedures for 

the eva luation of staff , off ice management , and planning . 

They must continue to attract outstanding young attorneys 

who want to do such work whether for very idea l istic , 

pol itica l ,  or phi losophical reasons . 

There will  be a cont inuing diff icult struggle on the 
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part of public defender organizations and other types of 

indigent defense systems to obtain the resources they need 

to accompl ish these tasks and to fulfill the most basic 

aspects of the effective assistance of counsel that the 

Sixth Amendment guarantees . The challenges facing public 

defender organi zations in particular and indigent defense 

system in genera l are very evident now in Kentucky . A 

recent study of that state ' s  method for providing indigent 

defense serv ices using public defenders focused the concerns 

expressed by many in Virginia and across the country . 9  This 

study identi f ied the need to improve personne l policies in 

off ices , to make the public defender organization a full 

partner in the criminal j ustice system ( rather than a part 

of the system operating " in the shadows , "  as McIntyre 

described them) , and to make sa laries of publ ic defenders 

commensurate with the services provided . Kentucky , l ike 

Virginia , cont inues to grapple with the problem of providing 

ind igent defense services and is cons ider ing expanding its 

system statewide even in face of severe f inanc ial 

constra ints and the j udicial determination that current 

funding of public defense funct ions is so inadequate as to 

render the present level of services unconstitutiona l .  The 

state courts have ruled that the state has the duty to 

profess iona l ly run and adequately fund a public defender 

system and that the state must furn ish ind igents competent 

9Kentucky Department of Public Advocacy , " I ndigent 
Defense Needs Revising , " The Advocate Vol . 14 No . 2 
( February 1 9 9 2 ) : 3 - 6 . 
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counsel and that counsel must be paid j ust compensation . 

Whi le funding public defender services and insur ing 

that the lega l representation provided is profess iona l and 

competent are not popular causes , it is " in the publ ic 

interest that the administration of criminal j ustice proceed 

fairly , impartially and efficiently . "lo I ndigent defense is 

not an unnecessary service . Publ ic defender organizations 

have been established to provide services vita l to the 

ma intenance of the basic human r ights of a free people , 

rights guaranteed not only by our constitut ion but al so by 

the very not ions of j ustice that underlie the society . 

Profess iona ls in the fields of public administration and the 

administration of j ustice must , therefore , understand how 

these organizat ions function and how we l l  they are able to 

provide services to their cl ients and ult imate ly to society . 

lOBradshaw v .  Ba l l ,  4 8 7  S . W . 2d 2 9 4  ( Ky .  197 2 ) . 
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SURVEY of the 

[ 2 0 5  J 

Public Defender System of Virginia 

Thank you for your willingness to complete this survey. Your participation in this study is 

very important and very much appreciated . The survey should take only a few minutes to 
complete. Please try to answer all the questions. 

All  those involved in the provision of defense services are meeting a vital public need and 
are an important part of our system of justice . Your attitudes on the criminal justice process are 
likewise important. 

1 . Please express your agreement or disagreement with each of the following statements about some aspects of 
the steps of the criminal process. 

a. Sanctions for breaking the rules of arrest 
should include dismissing criminal 
prosecution and if it is to be reinvoked, 
starting over again from scratch.  [ARREST] 

b. It is usually proper for the police to hold a 
suspect for the purpose of interrogation or 
investigation. [ INTEROG] 

c.  There is a basic right to pretrial liberty since 
a person accused of a crime is not a 
criminal. [ PR ETRIAL] 

d .  Sometimes it i s  necessary for the 
prosecutor, defense, or judge to put 
pressure on a defendant to induce him to 
plead gUilty. [GUILTY A] 

e .  The right of  appeal is an important 
safeguard for the rights of the individual 
accused; there should be few if any 
limitations on the convicted defendant's 
right to appeal. [APPEALA] 

f. If a federal fourteenth amendment claim has 
been asserted by the habeas corpus 
petitioner at any point in a state criminal 
process and has been considered and 
rejected on the merits by a state court, the 
petitioner should not be able to relitigate the 
issue in a federal habeas corpus proceeding. 
[APPEALB] 

Strongly 

Disagree 

[ 1 ] 

[ 1 ] 

[ 1 ] 

[ 1 I 

[ 1 I 

[ 1 I 

Disagree Neutral 

[ 2 ]  [ 3  ] 

[ 2  ] [ 3  ] 

[ 2  ] [ 3 ]  

[ 2 ]  [ 3 1  

[ 2 ]  [ 3 ]  

[ 2 1  [ 3 ]  

Agree 

[ 4 ]  

[ 4 ]  

[ 4 ]  

[ 4 ]  

[ 4 1  

[ 4 1  

Strongly 

Agree 

[ 5  ] 

[ 5  ] 

[ 5  ] 

[ 5 ]  

[ 5 1  

[ 5 I 
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2.  Please express your agreement or disagreement with each of the following statements about aspects of the 
criminal justice system. 

Strongly Strongly 
DiS8gree DiS8gree Neutral Agree Agree 

•• Because arrest and prosecution processes 
are subject to margins of human error, 
evidence may be unreliable. [ EVI DUNRE) [ 1 ) [ 2  ) [ 3  ) [ 4  ) [ 5  ) 

b. Primary attention should be given to the 
efficiency with which the criminal process 
operates to screen suspects, determine 
guilt, and secure appropriate dispositions of 
persons convicted of crimes. [ EFFIC) [ 1 ) [ 2  ) [ 3  ) [ 4  ) [ 5  ) 

c. The accused must have a full  opportunity to 
question the legality of every aspect of 
his/her prosecution. [FULLOPOR) [ 1 ) [ 2  ) [ 3  ) [ 4  ) [ 5  ) 

d .  Repression of criminal conduct i s  a n  
important function of the criminal justice 
process. [REPR ESS) [ 1 ) [ 2  ) [ 3  ) [ 4  ) [ 5  ) 

e .  The finding of  guilt should be based on the 
facts of the case. [FACTSLEG) [ 1 ) [ 2  ) [ 3  ) [ 4  ) [ 5  ) 

f. The interests of the accused must at all 
times take priority in the criminal process. [ 1 ) [ 2  ) [ 3  ) [ 4  ) [ 5  ) 
[ lNTACCSD) 

g .  Law enforcement and prosecution 
processes are often corrupted by an 
unchecked application of power. [ POWER) [ 1 ) [ 2  ) [ 3  ) [ 4  ) [ 5  ) 

h. The screening processes operated by police 
and prosecutors are usually reliable 
indicators of probable guilt. [POLlCSCR) [ 1 ) [ 2  ) [ 3  ) [ 4  ) [ 5  ) 

i. Facts should be determined only through 
formal, adjudicative, adversarial processes. [ 1 ) [ 2  ) [ 3  ) [ 4  ) [ 5  ) 

[ FACTSADV) 

j. Results of any procedures which violate 
established norms of due process protection 
should be nullified. [NULLITY) [ 1 ) [ 2  ) [ 3  ) [ 4  ) [ 5  ) 

k. It is important to complete factfinding in a 
case as early as possible so that the 
accused can be exonerated or can enter a 
guilty plea . [ FACTSEAR) [ 1 ) [ 2  ) [ 3  ) [ 4  ) [ 5  ) 

I. The public defender's office should strive to 
try, convict, and dispose of a high 
proportion of criminal offenders whose 
offenses become known. [TRYHIGH) [ 1 ) [ 2  ) [ 3  ) [ 4  ) [ 5  ) 

Page 2 
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Those attorneys and other professionals working in the public defender system and 

providing indigent defense services are members of organizations ranging from Bar Associations 
or the Public Defender Commission itself to local public defender offices scattered a cross the 
state. 

All these organizations have goals to guide their work and characteristics which describe 
how they acco mplish the tasks before the m .  An organization ' s  goals can be formal and written, 
or they can be informal and unwritten -- but just as real as formal goals to those who work 

there. 

3. As a member of the public defender system, how would you evaluate the importance of each of the following 
statements as actual formal or informal goals of the local public defender or central agency office where you 
work? [GOLNXA 1 IB1 ) 

Very 

important as 

a (Joal 

a.  To provide adequate defense to the indigent 
defendant [GOLADE01 ) 1 0  9 8 

b. To improve the administration of criminal justice by 
identifying the mistakes of others in the criminal 
process to the extent that such mistakes affect 
defendants' defense [GOLMSTK 1 ) 1 0  9 8 

c. To provide indigent defense services at the least 
cost to the state [GOLCOSn ) 1 0  9 8 

d .  T o  improve the quality o f  justice b y  striving to 
ensure due process protection and equal treatment 
for all defendants [GOLDP1 ) 1 0  9 8 

e. To defend as many defendants as possible given the 
time and fiscal constraints [GOLCASE 1 )  1 0  9 8 

f. To provide the best defense possible to the indigent 
defendant regardless of time or cost [GOLBESn ) 1 0  9 8 

g.  Other [G OLOTH 1 ) 

Somewhat 

important 

(Joal 

7 6 5 4 

7 6 5 4 

7 6 5 4 

7 6 5 4 

7 6 5 4 

7 6 5 4 

3 

3 

3 

3 

3 

3 

Not at a/l 

important 8S 

8 (Joal 

2 

2 

2 

2 

2 

2 

0 

0 

0 

0 

0 

0 
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4. How would you evaluate each of the following in terms of your experience in the public defender or central 
office where you now work? [NEDSTNX1 ) 

No need Insuf- About Exces-

for ficient right sive 

•• Level of supervision [LEVSUP1 ) [ 1 ) [ 2 )  [ 3 ) [ 4 )  

b. Adequacy of training programs [ 1 ) [ 2 )  [ 3 )  [ 4 )  
[TRAIN 1 )  

c. Opportunities for continuing legal 
education and professional 
development [CONTEDU 1 )  [ 1 ) [ 2 )  [ 3 )  [ 4 )  

d.  Need to record time or  costs 
involved in each case [TIMCOST1 ) [ 1 ) [ 2 )  [ 3 )  [ 4 )  

e .  Adequacy of personnel policies for 
dealing with issues such as 
salaries, promotions, leave [ 1 ) [ 2 )  [ 3 )  [ 4 )  

[ PERSPOL1 ) 

f. Adequacy of procedures for 
screening and assignment of 
cases, and for equalizing caseloads [ 1 ) [ 2 )  [ 3 )  [ 4 )  

[CASASGN 1 )  

5.  How would you describe the structure or environment of the office where you work? [STRUCT1 ) 

6. 

7. 

8. 

9.  

a.  A company of equals 0 1 
b. A company of equal sections or 

divisions 0 2 

c. A company of unequal sections or divisions 0 3  

d. No opinion 0 4 

Is there a screening process for cases before they are assigned? [SCREEN 1 ) 

How are cases assigned to attorneys in the public defender's office? [ASSIGN 1 )  
Case by case (Attorneys stay with a case from beginning to end) 
Courtroom coverage (Attorneys handle only a portion of a case) 

Are cases assigned to balance attorney caseloads? [TOBALNC1 ) 

Are cases assigned to distribute challenging cases? [TODIST1 ) Ves 

Ves 
No 

Ves 
No 

No 

0 1  
0 2  

0 1  
0 2  

0 1  
0 2  

0 1  
0 2  
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1 0. How would you describe the level of discretion or authority attorneys in your public defender office have to 
conduct a case as they think best? [DISCRTN 1 1  

High 
Moderate 
low 

(Attorneys are basically independent of others) 
(Attorneys receive some direction, instruction, or advice) 
(Attorneys are usually told how to conduct the case) 

1 1 .  How often would you say public defense attorneys accept a routine offer from the Commonwealth's 
Attorney such as ·plea to a felony with suspended time· or ·plea to a felony with time?· [CAOFRA 1 1  

Frequently 
Sometimes 
Rarely 
Not at all 

1 2. How often would you say attorneys in the public defenders office feel pressured to plea bargain? 
[ PlEABAR 1 1  

1 3. What is the source of the pressure, if any, to plea bargain? [PRESURE 1 1  

A lmost OCC8S-

never sionly 

a.  The prosecution (C.A. )  [ PRCA 1 1  [ 1 I [ 2 1  

b. The local public defender office [ 1 I [ 2 1  

[ PRPD0 1 1  

c. The Public Defender System [ 1 I [ 2 1  

[ PRPDS 1 1 

d .  Expectations of the courts and 
judges [ PRCTS1 1 [ 1 1 [ 2 1  

e .  Time limitations [ PRTIME1 1 [ 1 1 [ 2 1  

f. The need to get through assigned 
caseloads [ PRCASES 1 1  [ 1 1 [ 2 1  

Frequently 
Sometimes 
Rarely 
Not at all 

Nearly 
Often always 

[ 3 1  [ 4 1  

[ 3 1  [ 4 1  

[ 3 1  [ 4 1  

[ 3 1  [ 4 1  

[ 3 1 [ 4 1  

[ 31  [ 4 1  

0 1  
0 2  
0 3  

0 1  
0 2  
0 3  
0 4 

0 1  
0 2  
0 3  
0 4 
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1 4. How often would you say attorneys in the public defender'. office encourage their clients to accept the offer 
of the Commonwealth's Attorney7 [CAOFRB1 ) 

Frequently 
Sometimes 
Rarely 
Not at all 

0 1  
0 2  
0 3 
0 4  

1 5. How would you judge the amount of time available to attorneys in the public defender's office to prepare a 
case and provide the representation they feel best for their clients7 [TIME1 ) 

Always enough 
Usually enough 
Rarely enough 
Never enough 

0 1  
0 2  
0 3 
0 4  

1 6. For the public defender office where you work, how would you evaluate the workload pressures faced by 
attorneys7 [WORKLOD 1 )  

Heavy 
Moderate 
Light 

0 1  
0 2  
0 3  

1 7. What percentage of defendants do you feel are guilty of at least something, if not of the original charge(s) 7 
[G UILTYB1 ) 

00 - 25 Percent 0 1 
26 - 50 Percent 0 2 
50 - 75 Percent 0 3 
Over 75 Percent 0 4 

1 8. Do you feel that attorneys in the public defender's office receive respect as attorneys and as competent 

professionals from [RESPECT1 ) 

Page 6 

a .  

b. 

c.  

d .  

e .  

defendants (clients) [RESPDEF1 ) 

the community in general 
[RESPCO M 1 ) 

the courts ijudges) [RESPCTS 1 )  

Commonwealth's Attorneys 
[RESPCA 1 )  

other attorneys [RESPOT1 ) 

Yes No Don 't 

know 

[ 1 ) [ 2 )  [ 3 )  

[ 1 ) [ 2 )  [ 3 )  

[ 1 ) [ 2 )  [ 3 )  

[ 1 ) [ 2 )  [ 3 )  

[ 1 ) [ 2 )  [ 3 )  
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1 9. How would you evaluate the ability of a public defender to provide a better Qual ity defense than [QUALlTY 1 ]  

20. 

Not as About 

good the same Better 

a .  a court appointed attorney [ 1 ) [ 2 ) [ 3 ]  
[ QUALCAA 1 ]  

b.  a privately retained attorney ( 1 ) [ 2  ) [ 3 ]  
[ QUALPRA 1 ]  

There are often many reasons for choosing a career step. In Column A ,  indicate whether of not each goal 
was a motivation or incentive for you to become involved in public defense work. If a goal in Column A was 
important for you, indicate in Column 8 the degree to which that goal has been realized in your experience in 
the public defender system.  [ PGOLNXA 1 /8 1 ] 

A. Did you choose 

public defense work 

No Yes 

a .  for experience a n d  t o  practice l a w  as a 
trial attorney [ EXPERA 1 /8 1 ]  [ N ]  [ Y ]  

b.  to make a positive contribution to society [ N ]  [ Y ]  
[CONTR8A 1 /8 1 ] 

c .  f o r  monetary rewards [ M O N EYA 1 /8 1 ]  [ N )  [ Y ]  

d .  t o  help people [ H ELPA 1 /8 1 ]  [ N ]  [ Y )  

e .  because o f  a desire for competition [ N ]  [ Y ]  
[COM PETA 1 /8 1 ] 

f .  for a chance to bring about social change [ N ]  [ Y ]  
[ SOCHNGA 1 /8 1 ) 

g . to keep the system honest [ N ]  [ Y ]  
[HONESTA 1 /8 1 ] 

h. to be involved in the development of law [ N )  [ Y ]  

[ D EVLAWA 1 /8 1 ] 

[ PG OLRLZ 1 ] 

B. If yes, to what degree has 

this goal been realized? 

Not at a/l Somewhat 

realized realized 

[ 1 ] [ 2  ] 

[ 1 ] [ 2  ) 

[ 1 ) [ 2  ) 

[ 1 ) [ 2 ]  

[ 1 ] [ 2 ]  

[ 1 ] [ 2 ] 

[ 1 ] [ 2 ] 

[ 1 ] [ 2 ] 

Greatly 

realized 

[ 3 ]  

[ 3  ) 

[ 3 ]  

[ 3 ]  

[ 3 ]  

[ 3 ]  

[ 3  ] 

[ 3 ] 
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2 1 . How many years have you practiced law7 [YRSLAW 1 )  

22.  

23.  

24.  

25.  

0 1  - 04 years 
05 - 1 0  years 
1 1  - 1 5  years 
1 6  - 20 years 
Over 20 years 

What is your current position with the Public Defender system7 [CURRPOS] 
Public Defender Office 

Public Defender 
Assistant Public Defender 
Staff Member 

How many years have you worked in the Virginia public defender system7 [YRSPD 1 ) 
1 - 3 years 

How old are you7 [AGE 1 ]  

What gender are you7 [GEN DER] 

4 - 6 years 
7 - 9 years 
Over 1 0  years 

Under 25 
25 - 34 
35 - 44 
45 - 54 
55 - 64 
65 or over 

Male 
Female 

Thank you a gain for completing the surveyl 

( 2 12 ) 

Please return the survey as soon as possible in the stamped, self-addressed envelope 

to : 

Page 8 

Cyril W. Miller, Jr, 
2923 Hey Road 
Richmond, Virginia 23224 

0 1  
0 2  
0 3  
0 4  
0 5  

0 1  
0 2  
0 3  

0 1  
0 2  
0 3  
0 4  

0 1  
0 2  
0 3  
0 4  
0 5  
0 6  

0 1  
0 2  



2 1 3 
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